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In this day and age when every man-minute of workmen's compensation, public liability, 
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through the preventionof industrial accidents The Travelers Insurance Company, The Trav- 
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been helping manufacturers and contractors Insurance Company, The Charter Oak Fire 
reduce the number and severity of accidents in Insurance Company, Hartford, Conn ticut —— 
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CCH FEDERAL TAX COURSE 





New 1943 * * %* 


H. RE is a practical ready reference and training course in federal taxation. Here is 
a plain-spoken explanation of the outstanding federal taxes as amended by the new 
1942 federal revenue law—with emphasis throughout on federal income taxation. 
Actually every angle of federal taxation, including the new Victory tax, capital stock 
tax, excess profits tax, declared value excess-profits tax, gift tax, estate tax, and excise 
taxes, comes in for understandable explanation and discussion. Not a book, not a loose 
leaf Service, this is a Course designed to make it easy to become familiar with the 
“ins” and “outs” of the federal tax system—how it has developed—what it is today. 


Each Tax, Each Taxpayer—Individuals, Corporations, Partnerships, Estates and Trusts 
—whatever the tax, whoever the taxpayer, if it is federal taxation and belongs in the 
Course, it is covered here, specifically, definitely. Each type of taxpayer is analyzed. 
The nature of each tax is made clear. Over 500 illustrative examples and calculations 
enrich and enliven the explanatory comment, make plainer just how the federal tax 
laws are actually interpreted and applied. Current filled-in return forms, income and 
excess profits tax regulations and pertinent Code provisions are provided and a wealth 
of pointed questions and actual problems from actual tax practice all contribute to 


supply an everyday, working knowledge of federal taxation. 


Write for complete details 


COMMERCE) CLEARING) HOUSE, ING. 


PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG 214 N. MICHIGAN AVE MUNSEY BLDG 
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...18 OVER HALF A CENTURY OLD 


The verdict has always been one of unanimous approval 
for F&D’s unparalleled service to attorneys and others who 


need Court or Fiduciary Bonds. 


In most communities throughout the country a phone 
call to the local F&D agent is all that’s needed to produce 


the desired bond at the required time. 





curren fonres FIDELITY AND SURETY BONDS + BURGLARY AND GLASS INSURANCE 


WAR 
BONDS 


FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, BALTIMORE 


WITH WHICH 1S AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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have been 


Our Cover—It 
generally known to the Bar that Gen- 


may not 


eral Jubal Anderson Early was a 
prominent and successful lawyer and 
is, therefore, entitled to a place in 


our series of cover portraits of emi 


IN THIS ISSUE 


orable Wendell Berge, Assistant At- 
torney General of the United States, 
presents views which should be com 
pulsory reading for every public pros 
ecutor, state or federal. 


The Brandeis Memorial—The resolu 


Haddock the California Apri. 
cultural Prorate case, affirming the 


the 


Case, 


legality of California  statut 
enacted to protect one of California's 
principal industries from the con 


sequence of unregulated production 





























nent lawyer-soldiers. George R. Fat tion of the Bar of the Supreme Court and marketing methods; U. S. v. Mil 7 
num, of Boston, tells the story of and the addresses of United States /er, with its important decisions in r 
Early’s career (page 76). Circuit Judges Learned Hand and gard to the ascertainment of the valu 
Our cover portrait is a reproduc Calvert Magruder, the Attorney Gen- 0 private property taken for public 
tion of an oil painting in the pos- eralandtheChiefJusticeofthe United use; and Davis v. Department of Labor 
session of General Early’s niece, Miss States, constitute our record of the dealing with compensation for those 
Henrianne Early, of Washington, tribute paid to that illustrious lawye1 employed on the navigable waters of 
D.C. It was procured for us through and judge. There is also editorial the United States and on shore. 
the good services of J. Early Craig, comment on this notable occasion. Others of the cases here reviewed 
of Phoenix, Arizona, a nephew of Review of Supreme Court Decisions will merit reading by those interested 
General Early. Notwithstanding every effort to re- in their subject matter. 
Betts v. Brady—This case, reviewed in duce the space here given to the re- Williams v. North Carolina—We also 
our August, 1942 issue, page 546, is view of the decisions of the Supreme present excerpts from editorial com- 
becoming the subject of professional Court of the United States handed ment in the daily press so that the 
interest and discussion. George I. down before closing our forms, we reaction of the press to this remark 
Haight of the Chicago Bar, a former are compelled to give an unusual able and important decision may 
chairman of the Bill of Rights Com- amount of space to those reviews be- be made available to those who are 
mittee, presents an enlightening state cause of their notable importance. concerned not only in the legal points 
ment of the import of that decision Everyone will want to read Williams decided, but in the questions of pub 
Prosecutor and Crime Publicity—Hon- v. North Carolina overruling the _ lic policy involved and discussed. 
- : 
“Put None but AMERICANS ON GUARD 
tonight!’ 
Taking his title from this inspiring command of Gen- | 
eral George Washington at Valley Forge, Colonel S H FE e \ Kk D 3 S . 
O. R. McGuire, longtime Chairman of the American Bar t 
Association's Special Committee on Administrative Law, 
has assembled in one volume some of those stirring f 
addresses, among others, in which he rallied to the i 
passage of the Logan Walter Bill through Congress in : 


an effort to stem our insidiously spreading bureaucracy 
and administrative absolutism. 


CITATIONS |]. 


Said a widely known southern jurist after reading 
the book: ol 
"You take your place os one of the leading thinkers of \ 


our Nation.”’ 

A distinguished and well-known member of a United 
States Circuit Court of Appeals said 

‘*Have spent the last three evenings with the book. It is a 
splendid collection of fine addresses and a strong presentation 
of fundamental concepts of Government that every thinking 
American ought to ponder well It seems to me there is an ; \ 


awakening and that the views you hove been so forcefully pre- , 
senting are likely to bring favorable reaction in the Congress."’ ( A S F S tO 
A former great Governor of a great State and a ee 


candidate for his Party's President of 


STATUTES 


am deeply impressed 1 am 
A reviewer said ij ( 


made this last address so recently; it 

**Col. McGuire's love of country ond its freedoms, and his | 
Intimate knowledge of its history and the men who fought and 
struggled to create ond maintain those freedoms, stand out in 
every chapter and page of the book."’ v 


AMERICANS ON GUARD belongs in every lawyer's } 1 


ALWAYS UP TO DATE 


nomination for 


especially glad thot 


is most timely."’ 


you 


A Chairman of one of the great political parties said: 

“*You have handled the subject in a masterful woy and in a 
manner which indicates that you ore thoroughly aware of the 
dangers confronting our country 


With introduction by Roscoe Pound 
ORDER FROM PUBLISHERS 
The American Good Government Society, Inc. 
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A. i about 
| There is... ndwering Questions 
a Agri " . ” 
ng the a time to laugh"... FEDERAL SAVINGS 
Statute f Eccl. Chap. 111 vs. 4 
ornia’s §f 
€ con A Retort Courteous A N D LO A N S 4 A R F S 
Nig me lawyers have a oC riius for expression. Without 
slanderous or profane, one conveyed his ideas to 
ee espondent as follows Q _ 
hemes [y stenographer is a lady and cannot type what I . Who holds this investment? 
ae of you. I, being a gentleman, cannot say it. You, A 
maint neither, will understand what I mean.” » Over 2 million families and firms and Founda- 
those tions, Trusts and Insurance Companies and 
a Cold Comfort | Public Funds. 
viewed , luring the hearing of a case a man began clattering | 
rested t in the back of the courtroom, pushing over | 
sand  uwerally upsetting things. | Q Wht isi —_ 
~~ Young man,” said the Judge, who had a reputation | ’ at fs Ms security? 
sania onic wit, “you are making a great deal of noise.” | A 
nt the | have lost my overcoat, Your Honor,” said the | . The Share represents an underlying claim 
‘install ted young man against monthly-repayment first mortgages on 
. a Well, well,” retorted the Judge, “people often lose | home properties. It is further secured by the 
baa ih suits here without half as much disturbance.” issuing association's reserves and by F.S.L.I.C. 
points _ a | insurance. 
f pub Self-Incrimination 
ed. judge: “Your age, madam?” 
caiiiaias idy Witness: ““Uhirty-one years.” Q. Why should I hold it? 
Tt ludge (incredulously “You will have difficulty in 
} “a that. A. Because its principal is free from fluctuation; its 
Lady: “You will find it difficult to prove to the con- | il to celles end ewentle quesenes 3% 
The church that had the record of my birth an your; 8 offers agadiomaae high 
moe i 
ed down in 1895 liquidity and convenience. 
Conference Room Badinage | 
Judge: “If I work late writing an opinion I have | Q ‘ 
uble in getting to sleep.” | « Where can | get full details? 
\ssociate: “Why don’t you try reading over what you | 
e written?” A. A full presentation of the Federal Savings and 
How Appreciative! | | Loan Share may be obtained without charge by 
writing this office. It is supported by official 
{n absent-minded professor remembered that he had documents and serves as the standard ref- 
mised to do something for someone, and called up | erence on this recognized field. 
j a friend to inquire whether he had not promised to do 
| something for him. The friend said: “You have al- 





A non-profit corporation created for your more conven- 


Counsel to Police Justice: “If he was on his knees in ient consideration of its members’ Federal Savings and 


idy done it—you married my first wife.” 
v ELECTED FEDERALS, Inc. 
Cross-Examination Backfire 135 South LaSalle Street + Field Bldg+ Chicago, Illinois 






e middle of the road it doesn’t prove he was drunk.” Loan Shares as investments. 

Policeman: ‘No, it does not, but this one was trying . ‘ 
» roll up the white line.” sii : Recognized $ Consistent 
Investment Return 


Disillusion 










Convenient 
Investment 


Non-Fluctuating 
Principal 











Very few lawyers wake up to find themselves famous. 
[hey usually dream they are famous and then wake up. 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U.S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll finda U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S. F.& G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimore, Md 








Originators of the Slogan: 


"Consult your Agent or 
Broker os you would your 
Doctor or Lawyer 
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Auncuncement 


1943 Essay Contest 


Conducted by 
American Bar Association 


Pursuant to terms of bequest 
of Judge Erskine M. Ross, Deceased 


Information for Contestants 


Subject to be discussed: 


“What Should Be the Function of the States in 
Our System of Government?” 


Time when essay must be submitted: 


On or before March 16, 1943 


Amount of prize: 


Three Thousand Dollars. 


Eligibility: 

Contest will be open to all members of the Asso 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers and 


employees of the Association. 


No essay will be accepted unless prepared for 
this contest and not previously published. Each 
entryman will be required to assign to the Asso- 
ciation all right, title and interest in the essay 
submitted and the copyright thereof 


An essay shall be restricted to six thousand 
words, including quoted matter and citations in 
the text. Footnotes or notes following the essay 
will not be included in the computation of the 
number of words, but excessive documentation in 
notes may be penalized by the judges of the con 
test. Clearness and brevity of expression and the 
absence of iteration or undue prolixity will be 


taken into favorable consideration 


Anyone wishing to enter the contest shall com 
municate promptly with the Executive Secretary 
of the Association who will furnish further infor- 
mation and instructions. 


American Bar Association 
1140 N. Dearborn St. Chicago, Ill. 
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These are examples of only 
one narrow phase of A.L.R. 


service. 


With added war duties your 
time for research is limited. 
The exhaustive coverage in 
the 11,500 annotations in 
American Law Reports, in- 
cluding these vital war ques- 
tions, make A.L.R. today 


more essential than ever. 
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CTVES 


We are proud of the speed with which we 
furnished our A.L.R. subscribers with annota- 
tions on questions brought about by war con- 


ditions. 


In February, less than two months after we 
entered the war, we furnished on page 1322 
of volume 136 A.L.R. an annotation on the 
question of liability for injury or damage to 
person or property as result of “‘blackout”. 
In that instance English cases formed the 


basis of the discussion. 


Volume 137 A.L.R., issued in April, contained 
sixteen annotations devoted to war questions, 


such as contract rights as affected by war. 


In volume 140 and 141 A.L.R. all these 
annotations were supplemented and eight 
more added to the growing list of war ques- 


tions. 


Dhe Lawyers Co-operative Publishing Company 
ROCHESTER, NEW YORK 
Eanceoft ~ Whitney Company 


j SAN FRANCISCO, CALIFORNIA 


— 
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The case that 


DOES NOT 
bring you a Big F’ee 


Have you any cases that will not bring big fees—yet take considerable time 


in the search for precedents? 


Such cases come to most law offices and often cannot be refused although 


the time and skill required to handle them is not justified. 

To save the lawyer’s time in the preparation of his cases including the 
more lucrative ones there gradually has evolved through years of legal 
editing what is now popularly known as the 


“One-Minute Method for Finding That Elusive Case in Point.” 


As a research method it is amazingly simple yet scientific and trustworthy 
and is found in the popular “WORDS and PHRASES, Permanent Edition.” 


It will pay you to investigate 


Write for full particulars 


including free sample pages 


WEST PUBLISHING CO. SAINT PAUL, MINN. 








Lincoln, while a practicing lawyer, once shrewdly said, 


“4 lawyer's time and advice are his stock in trade” 
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Ambulances Presented 


to Army and Navy 


[ a dinner given in honor of 
George Maurice Morris, 


of the American Bar Associa 


Presi 


District 
held 


December 5, 


and a member of the 


Columbia Bar Association, 
Washington, D. ¢ 
the highlight of the evening 


fully 


the presentation of two 
ipped am 
inces by the 
Bar Association 
the Army 
Medical Center 
Walter Reed 
Hospital and 
Naval Re- 
Aviation 
Base at Ana 
stia. 
Ihe presen 
tion was 
de in behalf 
the District 
1 Columbia 
Bar Association 
F Regis 
Noel, a forme1 
esident, and 
he ambulances 
re accepted Columbia. 
Brig. Gen 
Shelley U. Ma 


etta, Com 


Naval Base. 
addi ess, Mr. 


Commandant of the 


In his presentation 
Noel said: 
Members of the Bar Association of 
District of Col 
judicial 
issembled here for their Government 
n this emergency two fully equipped 
We did not 


them for, as you know, oul 


imbia and our 


guests, have caused to be 


mbulances. produce 


profes 





sion does not create in the ordinary 


FEBRUARY, 1943 VoL. 29 


Left to right 
Henry A. Hornthal, Comdr. J. 


inding Gen 
eral, Army Medical Center, Walte 
Reed Hospital, and Commander 
|. M. Carson, United States Navy, 


economic sense. It embraces advo 
cates, civic leaders, organizers, legists, 
statesmen, and, among other things, 
Indeed, the 


yielded these tools of 


quite a few politicians. 
country 
to protect itself, using its natural re 


mercy 


sources, its engineers and industrial 
ists, its laborers and its capitalists 
Nations, like nature, reincarnate. 
Our offer 
token gift to our native land which 


motives were to some 
has been so good to us all; to demon 
strate to some 200 of the best mem 
bers of our organization who are in 
active that they are 
our thoughts, and to exhilarate our 
Procuring this equip 


service ever in 


own morale. 





Presentation of ambulances to Army and Navy by Bar Association of the District of 


ment truly has been a patriotic stimu 
Our 
sion is the butt of many jokes—this is 


lation and inspiration. profes 


perhaps one instance in which ambu- 
lance chasing is not shameful 


1943 Annual Meeting 


N accordance with the require- 
ments of Article III of the Consti- 
tution, the Board of Governors has 
designated the time and place of the 
annual meeting as Chicago, Illinois, 


Navy Nurses Martha Torisky and Mary Vrabel, Lieut. Comdr. 
M. Carson, commanding officer of the Naval Reserve 
Aviation Base at Anacostia; Joseph C. McGarraghy, Paul B. Cromelin, President of the 
Bar Association of the District of Columbia, F. Regis Noel, Brig. Gen. S. U. Marietta, 
commanding general of the Army Medical Corps, and Army Nurses Sarah Malloy and 
Irene C. Woodruff. 


CURRENT EVENTS 


beginning August 23, subject to 
national conditions affecting gather 


ings of such character. 


Civilian Defense Manual 


HE Association’s Special Commit- 

tee on Civilian Defense announces 
the forthcoming publication of its 
Civilian Defense Manual. Compiled 
for the United States Office of Ci- 
Defense, the Manual 
voted primarily to the legal aspects of 


vilian is de- 
civilian protection. Distribution will 
be made by the 
Office of Civil 
ian Defense to 
defense coun- 
cils, federal, 
state and local 
officials, and li 
braries, in o1 
der that the 
Manual may 
serve as a basic 
source of ma 
terials to guide 
the organiza- 
tion and execu- 
tion of civilian 
defense activi- 
ties. 

The Manual 
was prepared 
under the aus 
pices of the 
Special Com- 
mittee and the 
Committee on 
Coordination 


and Direction of War Effort, 
by Henry S. Fraser, of the New 
York Bar. Publication is ex 
pected in February. The Amer 
ican Bar Association will supply 
copies free to its members (ex 


cept for a mailing and packaging 
charge of 15c) on application as long 
as its supply of 10,000 copies lasts. 
Further details will appear in the 
next issue of the JourNnaL. The 
volume includes in its 250 pages, 


59 











chapters on the organization of ci- 
vilian defense at national, state, and 
local levels, the relationship of mili- 
tary authority to civilian defense, the 
effect of military orders upon ci- 
vilians and civil proceedings, and 


liability problems 


Ihe source materials include the 


Presidential Executive Orders estab 
lishing the United States Office of 
Civilian Defense, regulations and ad- 
ministrative orders, apposite federal 
legislation, public proclamations of 
military commanders, and model 
statutes to provide for all types of 
civilian defense activities. In addi- 
tion, the volume contains a foreword 
the OCD, a 


bibliography and an index 


by Director Landis of 


The work is a valuable contribu 
tion of the organized Bar to the win- 


ning of the war. It demonstrates 


once more the Bar’s awareness of its 
responsibilities, and the exercise of 
leadership to meet them with dis 


patch. In announcing the comple 


tion of this project on the agenda of 
the Special Committee, its chairman, 


Philip J]. Wickser, declared: 


In fighting to preserve our govern 
mental institutions and our ideals, we 
are also fighting to preserve and to 
vindicate the methods and skills which 
our forefathers developed and which 
embody our beliefs as to how a united 
people can and should live and fun 
We shall not save our 
we demonstrate our 
through united action to 


tion. ideals 


unless Capacity 
make 
ways and our techniques surpass those 
of our enemies. The complete inte 
gration of civilian war effort does not 
demand the regimentation which the 
armed services demand, but it reaches 
down into the minutiae and detail of 


our 


daily living, on an even wider scale 
It was in the hope of contributing, in 
to forethought ‘and 
breadth of vision in the organization 
national 


some measure, 


of a civilian war effort, in 


its larger, as well as its technical 
aspects, that this Manual was prepared. 
As a desk book the Manual will 


furnish invaluable aid to the lawyers 


who wish to study, and contribute 
to the defense effort. The statutory 
and regulatory material, as well as 


the analytical comment which it sets 
forth, are not to be found elsewhere in 


one volume. The _ Association is 

pleased to be able to place such a 

work in the hands of its members 
60 


CURRENT EVENTS 


London Library Sends 
Thanks for Corpus Juris 


UR recent note that the Bar 
O Library in London needed a 
copy of the Corpus Juris, produced, 
as we reported, in all seven volun- 
teers. The publishers very kindly 
supplied a new set and its trans 
portation to London, and now 
Bernard Campion, Chairman of the 
Bar Library Committee, has sent the 


following cablegram: 


LONDON, January 14 
Corpus JURIS ARRIVED GENEROUS GIFT 
HIGHLY APPRECIATED AS A FURTHER AS 
SURANCE OF FRATERNAL UNITY IN A COMMON 
HERITAGE OF LAW JUSTICE AND FREEDOM 
FORMAL ACKNOWLEDGMENT TO FOLLOW 


BERNARD CAMPION, Chairman Bar Library 
Committee, Royal Courts of Justice, 
London. 


Laurance M. H yde 


to Missouri Court 
AURANCE M. HYDE a 
Commissioner of the Supreme 
Court of Missouri, whose activities as 
sar As- 


former 


a member of the American 
sociation’s Special Committee on Im- 
proving the Administration of Jus- 
tice are well known to all of us, has 
been appointed by Governor Don 
nel as a member of the Supreme 
That appoint- 


Court of Missouri. 





State Delegate 
Elections 


The attention of members 
in the following jurisdictions 
is directed to the notice by the 
Board of Elections printed on 
page 117: 


Arkansas Massachusetts 
Minnesota 
Nevada 


New Hampshire 


Colorado 
Delaware 


Georgia 


Hawaii New Mexico 

Idaho New York 

Illinois Ohio 

Indiana Oregon 

Louisiana Rhode Island 

Maryland Utah 
Vermont 


West Virginia 











ment is the first one made by th 


Governo! under Missouri’s new 


court plan 


House of Delegates 
Mid-Year Meeting 
meeting of he 


MID-YEAR 
House of Delegates of the Amer 


ican Bar Association will be held at 
Hotel, Chica 
go, Monday and Tuesday, March 29 
and 30, 1943. 
has been sent by the Secretary to th 


the Edgewater Beach 


Notice of this meeting 
members of the House. This meeting 
will be devoted to the war effort of 
the Association and to the determina 
tion of future poli ies of the Associa 
tion. A detailed program of the forth 
coming meeting will be sent to all 
delegates in advance. 

The State Delegates will convene 
early Tuesday morning, March 30 
to place in nomination names of 
persons for offices of President, Chair- 
man of the House of Delegates, Sec 
retary and Treasurer, and members 
of the Board of Governors from the 
third, fifth 
circuits. 


and ninth judicial 


Award to 
West Point Cadet 


EWITT Clinton Armstrong, III 
1943 


presented by the American Bar Asso- 


has received the award 
ciation to the cadet of each year’s 
graduating class at the United States 
Military Academy standing highest 
in his law studies. This award has 
been made since 1941 and is given 
as an evidence of the Association's 
desire to place its stamp of approval 
on his special interest in the law. 
Lieutenant Armstrong, son _ ol 
Colonel and Mrs. Clare Armstrong, 
of Riverside, California, graduated 
on January 19, 1943. He received his 
appointment from the President of 
the United States after graduation 
from Washington Lee High School 
at Arlington, Virginia. Lieutenant 
Armstrong has been a distinguished 


cadet during the four years at West 


Point and also received an award i 


for the highest rating in English in 


his class. 
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} Betts v. Brady,’ there was again presented to the 
preme Court an alleged denial by a state of a 

sht specified in the Federal Bill of Rights. The 

to counsel in a criminal case, guaranteed in the 

| ral courts by the Sixth Amendment,? was involved. 
lhe decision is the latest by the Supreme Court involv- 


liberty” under the Fourteenth Amendment. 








; 
: 





ginning with Barron v. Baltimore,* the Court has 

stently held that the first eight amendments restrict 

the Federal Government and do not limit the 

s.° The Fourteenth Amendment® was adopted in 

868. From the Slaughterhouse cases,’ in 1873, to Palko 

nnecticut,’ in 1937, the Court has uniformly held 

the privileges and immunities clause of the Four- 

th Amendment does not limit the states with respect 

rights specified in the Bill of Rights. This clause 

een limited to privileges and immunities of United 
States citizenship. 


When it was first urged upon the Court that a right 
uded in the first eight amendments is within the 
tection of the “due process” clause of the Four 
th Amendment, the contention was rejected. In 
884 in Hurtado v. California,®? the Court held that the 
Fifth Amendment requirement upon the Federal courts 
1 grand jury indictment in a capital criminal case 


lot a requirement of “due process” binding on the 
s under the Fourteenth Amendment. With respect 
the rights specified in the Sixth Amendment, the 
uurt held in Maxwell v. Dow’ in 1900, that the right 
. jury trial in a criminal case is not protected by the 


irteenth Amendment from abridgement by the 


tates; and in West v. Louisiana" in 1904, that the right 
be confronted with the witnesses is not within the 
tection of the Fourteenth. 


It was not until 1925 in Gitlow v. New York, that 

Court construed the Fourteenth Amendment as 
yhibiting the states from impairing a right included 
the first eight amendments. The Court, in an opinion 


* Member and former Chairman of American Bar Association's 
nmittee on Bill of Rights 

316 U. S. 455, 86 L. Ed. 1595 (decided June I, 1942). 

The Sixth Amendment provides in part: “In all criminal 
secutions, the accused shall enjoy the right to have the 
sistance of Counsel for his defense.” 

The cases are reviewed in Warren, The New Liberty under 

Fourteenth Amendment, 39 Harv. L. Rev. 431 (1926), and 
een, Liberty under the Fourteenth Amendment, 27 Wash. 
v. L. O. 497 (1942 

1. 7 Pet. 243 (1833 

See opinion in Betts v. Brady, 86 L. Ed. 1601, ft. note 9 


6. The pertinent part is: “No state shall make or enforce any 
v which shall abridge the privileges or immunities of citizens 

the United States, nor shall any state deprive any person of 
fe, liberty, or property without due process of law .. .” 


16 Wall. 36 
1943 
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BETTS v. BRADY 


By GEORGE |. HAIGHT* 


Of the Chicago Bar 


by Mr. Justice Sanford, made its well-known statement 


For present purposes we may and do assume that free 
dom of speech and of the press—which are protected by 
the First Amendment from abridgement by Congress 
are among the fundamental personal rights and “liberties” 
protected by the due process clause of the Fourteenth 
Amendment from impairment by the States."* 

Since this decision, the Court has firmly established 
freedom of speech,’* freedom of the press,'® freedom 
of religion,’® and the right of assembly’* as among the 
fundamental rights which are “liberties” protected by 
the Fourteenth Amendment from abridgement by the 
states. 


The right to counsel in a state criminal prosecution 
came before the Court in 1932 in Powell v. Alabama.'* 
In an Alabama state court Powell was convicted of rape 
and sentenced to death. He was an illiterate negro 
youth, in a strange community, where he had no family 
or friends. He was without funds to employ counsel. 
Chere was no effective appointment of counsel by the 
state court. The Supreme Court reversed the convic- 
tion on the ground that the failure to make an effec- 
tive appointment of counsel was a denial of due process 
under the Fourteenth Amendment. The Court ap 
parently did not include the right to counsel as a 
“liberty,” but considered it an essential part of “due 
process.” The opinion made clear the limits of the 
decision: 

... All that is necessary now to decide, as we do decide 
is that in a capital case, where the defendant is unable to 
employ counsel, and is incapable adequately of making 
his own defense because of ignorance, feeble-mindedness, 
illiteracy, or the like, it is the duty of the court, whether 
requested or not, to assign counsel for him as a necessary 
requisite of due process of law.1® 

The dicta of the Court in subsequent cases, however, 
indicated a regard for the right to counsel as “funda 
mental,” and that the Court, when the issue was pre- 
sented, might extend the doctrine of the Powell case 
to cases where the offense charged was not capital and 





8. 302 U. S. 319, 329. 
9. 110 U. S. 516 

10. 176 U. S. 581. 
11. 194 U. S. 258 
12. 268 U. S. 652. 
13. 268 U. S. 666 

14. Stromberg v. California, 283 U. S. 359 (1931); Near 1 
Minnesota, 283 U. S. 697 (1931); Bridges v. California, 86 L. Ed 
149 (1941). 

15. Near v. Minnesvta, 283 U. S. 695 (1931) 

16. Hamilton v. University of California, 293 U. S. 245 (1934) ; 
Cantwell v. Connecticut, 310 U. S. 296 (1940) ; Chaplinsky v. New 
Hampshire, 86 L. Ed. 1031 (1942) . 

17. De Jonge v. Oregon, 299 U. S. $53 (1987); Hague v. CIO, 
307 U. S. 496 (1939). 

18. 287 U. S. 45 

19. 287 U. S. 71. 














BETTS 


the defendant was not illiterate but had the abilities 


of the ordinary layman.’ 


In 1938 in Johnson v. Zerbst,** the Court rejected the 
contention that the Sixth Amendment gives only the 
right to have counsel appear in a Federal criminal case, 
and held that the Amendment requires the appoint- 
Fed- 


eral criminal prosecutions, regardless of the education 


ment of counsel for indigent defendants in all 


and ability of the particular defendant or other cir- 


cumstances. 


Betts v. Brady,?? was decided against this background 
of decision. Betts was indicted in a Marylavsid state court 
for robbery. At the arraignment, he informed the court 
that he was without funds to employ counsel and re 
quested such an appointment. The court denied the 
request, advising Betts that such appointment was not 
in accord with the local practice except in prosecutions 
and Irhereupon Betts pleaded not 


for murder rape 


guilty and waived a jury. He cross-examined the 


state’s witnesses and examined his own. His defense 
was an alibi. This he attempted to prove. He was 43 
years old, and had “at least an ordinary amount of in- 
telligence.”’ He being tried in his 
‘T he 
tenced him to eight years’ imprisonment 
prison, Chief 


Court of Appeals of Maryland the writ of habeas coi 


was apparently 
court found Betts guilty and sen- 
While in 
Judge of the 


home county. 


Zetts obtained from the 
pus. His application therefor was based upon an al- 
leged denial by the state of the right to counsel under 
the Fourteenth Amendment. After a hearing, the relief 
prayed was denied and Betts was remanded to the cus- 
tody of the prison warden. Taking the case on the writ 
of certiorari the Supreme Court, in an opinion by Mr. 
Justice Roberts affirmed the judgment below. Justice 
Black 


Murphy concurred 


dissented, with whom Justices Douglas and 


Betts contended that the Fourteenth Amendment re- 
quires that in every case, regardless of the circumstances, 
counsel must be furnished by the state to an indigent 
criminal defendant. The Court refused so to construe 
the Amendment. It followed its previous decisions that 
the Fourteenth Amendment “does not in« yrporate, as 
such, the specific guarantees found in the Sixth Amend 
ment although a denial by a state of rights or privileges 
specifically embodied in that and others of the first 
eight amendments may, in certain circumstances, or in 


connection with other elements, operate, in a given case, 


20. In Grossjean v. American Press ¢ 297 U. S. 233, 243-244 

1936) the Court said In Po Alabama , . . we con 
cluded that certain fundamental rights, safeguarded by the first 
eight amendments against Federal action, were also safeguarded 
against state action by the due process of law clause of the Four 
teenth Amendment, and among them the fundamental right of 
the accused to the aid of counsel in a criminal prosecution. 


In Palko v. Connecticut 324-5 (1937), the Court 
referred to “the right of one accused of crime to the benefit of 


502 U.S. 319 


counsel” as 
In Avery {labama, 308 U. S. 444 (1940) the Court spoke of 
the “peculiar sacredness” of the right to counsel 
In Glasser v. United States, 86 L. Ed. 680, 702 


“implicit in the concept of ordered liberty.’ 


1942) , a Federal 


62 
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BRADY 


to deprive a litigant of due process of law in violation 


of the Fourteenth.’’*4 


In respect to providing counsel for an indigent de 
fendant in a criminal case, the Court recognizes that 
the Sixth Amendment fixes a hard and fast rule upon 


the Federal Government. A different test is to be ap 
plied with respect to the states under the Fourteenth 
Amendment. The due process clause of the Fourteenth 
Amendment is said to be “less rigid and more fluid 
than the requirements of the first eight amendments 
Under the Fourteenth, the test is made “by an appraisal 
of the totality of facts in a given case.”” ‘The Fourteent! 
protects only against a state’s “denial of fundamental 
fairness, shocking to the universal sense of justice.” The 
Court concludes from a review of the constitutional and 
statutory provisions of the colonies and the constitu 
tional, legislative, and judicial histories of the states 
that the right to counsel is not “a fundamental right 
essential to a fair trial.” 

Thus the Court avoids a “hard and fast” rule and 


will determine whether a “fair trial” has been had by 
record "2 The 


Caltfornia 


“an independent examination of the 
Court Lisenba 
86 L. 
for the Court, said: 


refers to its decision in 
Ed. 166, 180, where Mr. Justice Roberts, speaking 


As applied to a criminal trial, denial of due process is the 


failure to observe that fundamental fairness essential to 


the very concept of justice. In order to declare a denial 


of it we must find that the absence of that fairness fatally 
infected the trial; the acts complained of must be of suct 
quality as nec essarily prevent a fair trial 
Mr. Justice Black’s dissent in the Betts case clashes 
with the majority opinion on two principal points 
First, he says: 
made the 
although 
n accepted by 


I believe that the Fourteenth Amendment 


Sixth applicable to the states. But this view, 


has never be 


often urged in dissents, 
majority of this Court and is not accepted today 
Second, he says that “under the prevailing view of du 
process,” i.e., on the “fair trial” test, he would reverse 
the judgment. Justice Black adds that the “fair trial’ 
test “gives this Court such vast supervisory powers that 
I am not prepared to accept it without grave doubts.” 
The majority opinion seems not to overlook the 
Ninth Tenth division of 
functions between the Federal and State Governments 
Ihe opinion speaks of “the principle that the states 
should not be strait-jacketed . . . by a construction of the 


Fourteenth Amendment.’”*? Perhaps the focal point of 


and Amendments and the 


criminal prosecution involving the Sixth Amendment, the Court 
referred to the right to counsel as “fundamental and absolute.’ 

21. 304 U. S. 458 

22. 86 L. Ed. 1595. 

23. 86 L. Ed. 1608 

24. 86 L. Ed. 1601. 

25. Lisenba v. California, 86 L. Ed. 180 
26. The difficulties of application of the “fair trial” test are 
emphasized by the Court’s statement a few months earlier 
Glasser v. United States, 86 L. Ed. 680, 702 (1942 rhe right to 
have the assistance of counsel is too fundamental and absolute 
to allow courts to indulge in nice calculations as to tl 
prejudice arising from its denial.” 

27. 86 L. Ed. 1607. 
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THE PROSECUTOR AND CRIME PUBLICITY 


decision in this regard is found in the Court's 


nent: 
lo deduce from the due process clause a rule binding 
the states in this matter would be to impose upon 
1 requirement without distinction between 
nal charges of different magnitude or in respect of 
of varying jurisdiction 


is apparent from the majority opinion that the 
( t had in mind not only civil rights, but also the 
yn of powers between the Federal and State Gov- 


nts The Court 


nt should not interfere in the administration of 


considered that the Federal Gov- 
in state courts, except where the result is “shock- 
o the universal sense of justice.” In the many 
esting and help! 
Betts case, 


rights specified in the first eight amendments to 


ul comments that have appeared 


there has been much heed given to 


~ 


86 L. Ed. 1607 


Green, Liberty Under the Fourteenth Amendment, 27 
Univ. I Q. 497 0, 534; Note, 42 Col. L. R. 1205; Note, 
niv. of Pa. L. R. 78; Note, 31 Ill. Bar Journal 139; N. Y. Times, 
t 2, 1942; p. E 6; Chicago Sun editorial, September 21, 1942. 


the Constitution, but little said about the Ninth and 
— ‘ ° “ ° 
Tenth Amendments, to which the Court has given 
consideration as a part of the Bill of Rights. 


Many of the articles commending the minority opin- 
ion suggest the thought that in state courts an indigent 
defendant wishing counsel should invariably have one 
provided. There are many strong considerations to 
support such a view. However, the question still re 
mains as to whether such result should be sought in 
state legislatures and state courts. There is much in the 
history of the Constitution and of the Amendments 
thereto, including the Fourteenth, the Ninth and the 
Fenth, that can be used to support the views inherent 
in the majority opinion in this regard. 

The presence of counsel for an indigent defendant in 
a state court will not invariably insure such observance 
of due process as not to shock “the universal sense of 
justice,” and under the majority opinion, there is left 
open a remedy through Federal Supreme Court interfer- 
ence under the Fourteenth Amendment. 


THE PROSECUTOR AND CRIME PUBLICITY 


By WENDELL BERGE 


Assistant Attorney General of the United States. 


HE handling of crime publicity in this country has 
been severely criticized from time to time by many 
thoughtful peop! The opinion is often expressed 
the journalistic treatment of news of crime and 
inal trials is so slanted and overdramatized by the 
ss as to do great harn It has been suger sted that the 
ils of young readers are adversely affected by such 


jlicity; that in some instances unstable people are 


into direct imitation by the peculiar kind of 
stige’’ with which sensational treatment often 
iks the personalities of criminals; that in othe 


] 


tances impressionable men and women are subjected 


lurid crime ne o abnormal imaginary fears and 


hological strains, productive of nervous or mental 


[There surely can be no doubt that certain 


rders 


ids of crime publicity sometimes perverts the course 


criminal justice and brings into disrepute the 


cesses by which we determine guilt. 


What can be done about it? We have a free press and 


must preserve it legislation or ad 


R¢ pre SSive 


istrative censorship over crime news would not work. 


do we want th Phe evils attendant upon govern 


nt control of crit news would undoubtedly out 


] 


ish the disadvantages of the present manner of 


dling such nev Education of public taste may 
some extent raise the tone of reporting, but there 
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will always be that element of the reading public that 
wants to eat its crime news raw, even without any 
seasoning. Part of the press, at least, will always 
pander to this morbid interest. To attempt the shortcut 
of forbidding or censoring crime news would be a 
shallow and unrealistic approach to the problem. On 
the other hand, it does not seem that we should give 
up in despair and concede that nothing at all can be 
done to improve the character and quality of crime 
publicity. 

Too often the sole responsibility for sensational 
handling is laid at the door of the press. Although the 
press could no doubt assume a greater responsibility for 
leadership in setting and maintaining higher standards, 
yet we must recognize frankly that newspapers and 
magazines must live in a competitive world; that they 
must maintain circulation and sell advertising and that 
business success depends upon printing what they can 
get and doing it in the way in which the public wants 
it. Rather than unduly to criticize the press, lawyers 
should examine their own professional standards and 
conduct to ascertain whether they are not themselves 
largely to blame for the overemphasis of the sordid 
aspects of crime news. Particularly should public 
prosecutors apply the searching light of critical examina 
tion to their own actions. 


63 








Usually the prosecutor should share the blame with 
the newspapers when they turn a criminal trial into a 
Roman holiday. This is because of the key position 
which he holds in controlling the whole scene and 
atmosphere of a criminal trial. He has at hand, if 
he cares to use it, a potent brake on sensationalism. The 
prosecutor, and his opponent for the defense, can do 
more to determine the plane on which the public will 
view a trial than any other persons concerned in it. 

The high position of the prosecutor has been stated 
in the following words by the Supreme Court:! 

The United States attorney is the representative not of 

an ordinary party to a controversy, but of a sovereignty 

whose obligation to govern impartially is as compelling 
as its obligation to and whose interest, 
therefore, in a criminal prosecution is not that it shall 
win a case, but that justice shall be done. As such, he is 
in a peculiar and very definite sense the servant of the 
law, the twofold aim of which is that guilt shall not escape 
or innocence suffer. He may prosecute with earnestness 
and vigor—indeed, he But while he may 
strike hard blows, he is not at liberty to strike foul ones. 

It is as much his duty to refrain from improper methods 

calculated to produce a wrongful conviction as it is to 

use every legitimate means to bring about a just one. 


govern at all; 


should do so. 


It is fair to say that the average jury, in a greater o1 
less degree, has confidence that these obligations, which so 
plainly rest upon the prosecuting attorney, will be faith 
fully observed. ... 

Ihe prosecutor is not merely an advocate—he appears 


° 


clothed in official raiment.’’? 


in court The prosecutor 
should inspire the jury with the belief that he is in- 
terested only in securing justice,* and this attitude 
should also dominate in his relations with the press. 
The courts have generally recognized that, in addi 
tion to representing the government and presenting the 
government’s contention, the prosecutor has the equal 
duty of seeing that a person accused of crime is not 
prejudiced by the manner of his trial, and that the 
prosecution is conducted in such a manner that un 
necessary errors are avoided. The prosecutor is not 
expected to be impartial, since he is of course an 
advocate,’ but his primary duty is to see that justice 
is done rather than to secure conviction in every case.‘ 
Under our system of jurisprudence, the result of a 


trial should be determined solely by the evidence in- 








1. Berger v. United States, 295 U. S. 78, 88 (1935) . 
2. See Latham v. United States, 226 F. 420, 425 (C.C.A. 5, 1915) 
3. United States v. Nettl, 121 F. (2d) 927, 929 (C.C.A. 3, 1941). 
4. See Taliaferro v. United States, 47 F. (2d) 699 (C.C.A. 9, 
1931); Lowdon v. United States, 149 F. 673, 676 (C.C.A. 5, 1906) 
5. Di Carlo v. United States, 6 F 2d) 364, 368, (C.C.A. 2 
1925). 
6. Baker v. United States, 115 F. (2d 
Cert. den. 312, U. S. 692 
7. See United States v. Socony-Vacuum Oil Company, 310 U.S 


533, 543 (C.C.A. 8, 1940) ; 


150, 240 (1940); Miller v. United States, 287 F. 864 (C.C.A. 5, 
1923) . 
8. See eg. Mutual Life Ins. Co. v. City National Bank and 


Trust Company, 86 F. (2d) 660 (C.C.A. 7, 1936). 

9. The police and wardens who have the prisoner in their 
charge, both before and after trial, may also be guilty of promot 
ing such artificial drama. 

One example of this evil occurred in 1928, when William Hick 
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troduced and not by any other factors; appeals to emo 
tions, to passions and prejudices, made in the courtroom 
or outside, should not sway the outcome of the litiga- 
tion, else our entire system is jeopardized. Naturally 
it comes down to a question of degree, and each cas 
necessarily turns on its own facts. Sometimes the im 
proper arguments of counsel or the appeals to prejudic« 
may be so insignificant in light of the entire course of 
the trial that no harm is caused to the defendant and 
he is not deprived of a fair and impartial trial.” At 
other times, the influence to which the jury is im 
properly exposed may be such as necessarily to cast 
doubt on its ability to give the parties a fair trial, and 
so the only recourse is to submit the case to a new jury. 

A realization of the high nature of his office will go 
a long way toward helping a prosecutor keep a criminal 
trial as free as possible of the evil influence of yellow 
journalism. The prosecutor who scrupulously practices 
law instead of attempting to play politics, will not b 
tempted to shape up his case for newspaper headlines 
first and for justice afterward. He will not introduce 
unnecessary or irrelevant drama into the prosecution, 
for he knows that such tactics serve no constructive 
purpose and sometimes even boomerang to weaken his 
Many trials 


There is enough life 


own argument for conviction. criminal 
are dramatic, and legitimately so. 
in them without the artificial respiration that is some 
times applied through the printing press, and the 
prosecutor loses nothing by avoiding artificiality.® 

Before and during the trial of a case, the prosecutot 
should avoid making premature disclosures that may 
have a bearing on the sentiment of the public or the 
reasoning of the jurors.’® False, non-essential, or senti 
mentalized publicity given out prior to a criminal trial 
places many barriers in the way of a just verdict, and 
if public hysteria is created, acceptable jurors are hard 
te find. When prejudice and vindictiveness are built 
up through weeks or months of carefully slanted news 
and feature stories, the confidence of the courts 
themselves in their own ability to mete out even-handed 
justice is sometimes shaken. 

Articles appearing in the public press may sometimes 
prevent a fair trial, and in such case the judge has no 


alternative but to grant a new trial. A party who seeks 





man was hanged for murder. After a trial in which the news 
papers had set a new low in respect for the dignity of the court 
the warden gratuitously provided reporters with his own descrip 
tion of the prisoner’s conduct. “Never have I seen any of them 
take it as calmly,” he said in describing Hickman’s executior 
“as this boy.” A long serialized story was built on Hickman’s 
calmness despite the fact that he was hanged for the kidnapping 
and brutal murder of a 12-year-old child. At the end of the 
story, in italics, appeared this advertisement 

Follow William Edward Hickman to the 

gallows in tomorrow’s pink and other ed 

tions. 

See Joseph L. Holmes, “Crime and the Press 
Criminal Law and Criminology, 249-253 
10. See Hale v. United States, 25 F.(2d) 430 (C.C.A. 8, 1928 

where the court said, at p. 440: “However, we deem it necessa 
to restate the well-known rule that cases should be tried upon th 
evidence presented, and jurors should not be diverted from the 
exercise of a dispassionate judgment upon the merits throug 
fear of popular denunciation or hope of popular approval.” 
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THE PROSECUTOR AND CRIME PUBLICITY 


w trial must, of course, show that he was not the 
rce of information and did not promote the publica- 
of the newspaper articles prejudicial to his side, 
this technique would be readily available to any 
endant to enable him to block a trial which he felt 
ying against him. But if the crime publicity has 


5 p< 
origin in sources other than the parties to the case, 
n the judge will have to decide whether the ordinary 
irse of justice runs the risk of being affected by any 
mtraband information which may have reached the 
through the public press." 
Che Snyder-Gray trial and the Bruno Richard Haupt- 
inn trial were two notorious examples of this pro- 
nged build-up before and during the trial. Another 
flagrant example of overemphasis of a criminal trial was 
Hall-Mills case. During that trial Western Union in- 
lled a special switchboard in the basement of the 
irthouse at Somerville, New Jersey, for the use of the 
ss. At the trial there were 200 reporters; one New 
York newspaper alone had sixteen correspondents on 
scene, and there were fifty photographers on hand 
t all times.?? 
It sometimes happens that during the investigation 
f a crime the state is led into bypaths which may prove 
to have no direct bearing on the case itself. Persons who 
iy have no real connection become temporarily in- 
olved in the inquiry, until the fact of irrelevance is 
stablished, and while their status is in question, their 
imes and reputations are often at stake. Instead of 
tossing new meat to the lions, the scrupulous prosecutor 
ill keep these names confidential, then and thereafter. 
He knows that once a name is splashed over the first 
page in some unwholesome connection, an ineradicable 
damage has been done which no amount of subsequent 
pudiation can wholly offset. And a prosecutor has 
duty to protect every person from unfounded accusa- 
tions as well as from unjust conviction." 
I'hrowing out sops to the public, in the absence of a 
ispect after some horrible crime has been committed, 
is inexcusable. One of the worst examples of this 
curred in 1928, in a case that came to be known as 
the ‘““Torch Murder.” 
next morning, although no arrests had been made, a 
New York newspaper assured the public that the police 
knew the name of the murderer. The police were keep- 
‘apparently 
eliable authority,” as the phrase goes, the newspaper 


A woman was burned alive. The 


g it secret, the newspaper said, but on 
stated the name of a man they were seeking. He turned 
I'wo days later the newspaper still 
ad the police knowing the identity of the killer, only 


ut to be innocent. 


his time it was somebody else—a person “of social and 


financial standing, is middle aged and connected with 


Montgomery et al., 42 F.(2d) 254 (S.D.N.Y., 


ll. United States z 
1930) . 


12. See Joseph L. Holmes, “Crime and the Press,” 20 Journal of 
Criminal Law and Criminology 39, 41. 


13. United States ex rel. Hassell v. Mathues, 27 F. (2d), 137 
E.D. Pa., 1928). 
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a downtown Manhattan business.” The story ran on 
for days, now picking out or hinting at one person, now 
another, as the suspect whom the police wanted."* . One 
after another, the arrests turned out to be false leads, 
but several reputations had been soiled during the 
process. 


One of the essentials in controlling excesses of publici- 
ty in a criminal case is balance or perspective. The 
prosecutor should think of the case in relation to other 
things that are going on in the world at the same time. 
This is not meant to imply that all the emphasis should 
be on minimizing the space given to the trial, since some 
crimes and some aspects of crime do not get enough 
public attention. Then if the prosecutor thinks news- 
papers are out of line on either side, he should set his 
own policy accordingly. He will find that even if the 
newspapers do not follow him entirely, his attitude will 
have an inevitable influence. 


In maintaining balance, the prosecutor must also be 
careful to avoid the opposite extreme—the mistake of 
becoming secretive about matters which a free press is 
entitled to know. When people have no information, 
they proceed to create their own. Only recently, during 
the hearings held by a military commission trying eight 
Nazi saboteurs in Washington a rather rigid secrecy was 
maintained over a period of days. This was not an 
ordinary criminal trial, and the military authorities 
were entirely within their rights in doing whatever they 
saw fit about the matter of publicity. Nevertheless, the 
question of whether the public should have been given 
a certain minimum of information, instead of none at 
all, was considered at least an arguable point, and some 
concession was finally made, but in the meantime, 
lacking news, one or two reporters did create their own. 
Their information was not wholly correct, but that 
did not prevent ehem from giving it to the public. 


In the usual criminal case, reporters and the public 
do have a right to learn the facts of the trial."* Reporters 
feel that they have a right to all the facts they can get, 
and if they are subjected to a restraint that is unreason- 
able, they are likely to resent it and to tackle the problem 
through other channels. The result may be an embar- 
rassment to the prosecutor, sometimes not undeserved. 


Often the prosecutor is put to unfair disadvantage by 
the tactics of the defense. If sensationalism and a biased 
public will help his case, the defense laywer will some- 
times do all in his power to create them. Some criminal 
lawyers are in the habit of doing it irrespective of the 
merits of the case, or of their chances of winning it, 
simply for the sake of getting their own names in print. 
About all a prosecutor can do in such a case is to refuse 





14. See Joseph L. Holmes, “Crime and the Press,” 20 Journal of 
Criminal Law and Criminology, 260. 

15. See Shushan v. United States, 117 F. (2d) 110, (C.C.A. 5, 
1941) ; Cert. den. 313 U. S. 574, where the court said, at p. 116 
“Newspapers have the right to give the facts about proceedings 
in court and to make fair and temperate comment on them.” 
Cf. United States v. Hirsch, 74 F.(2d) 215 (C.C.A. 2, 1934). 
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to retaliate, and to keep a watchful eye for excesses 
which might amount to contempt of court. 

Today, with the nation at war, there is one category 
of crime news which must be handled with special care 
his is news concerning war crimes, including treason, 
espionage, sabotage and sedition. A state of war natural- 
ly and inevitably must create an intense public feeling. 
Anyone accused or even suspected of assisting the 
enemy is at once covered with infamy in the public 
mind. Treason, for ex imple, has always been regarded 
as the highest of crimes, and properly so, but that is not 
to say that anyone accused of this crime should be 
deemed to be convicted, or that lynch law is justified 
in regard to those suspected of treason. The same is 
true of those accused of other war crimes 

It is so easy in time of war for a prosecutor to bolster 
a weak case by appealing to the natural sentiments of 
the community. Witch-hunting can be made very 
popular and a public official can build for himself a 
tremendous reputation, at least of a temporary nature, 
by an overzealous drive against all those who do not 
see eye to eye with him or with the prevailing majority 
in regard to the conduct of the war. Such a course of 
action is at least misguided patriotism, and may well 
amount to a perversion of the esssential features of the 
democracy and its judicial system, for the continuation 
of which the war is being waged. The prosecutor must, 
of course, be ever on the alert to safeguard the national 
security and to make the processes of the criminal law 
reach down and punish all attempts to endanger the 
state by the commission of any war crime. But in doing 
so the prosecutor must make sure that he is in fact serv 
ing the state, and that he is not whipping up public 
hysteria to such an extent that a criminal trial would be 
a farce. When justified by the facts, martial law may 
be invoked to deal with threats against the safety of 
the state. But as long as the civil courts are functioning, 
the prosecutor's responsibility continues to make sure 
that they function according to law, that persons accused 
of heinous crimes against the state are tried according 
to the law of the state and not according to the 
misguided and uninformed emotions and _ prejudices 
that are on the loose in the community. 

In trying war crimes the prosecutor must, above all, 
maintain balance and endeavor ito see that news of such 
crimes is properly presented to the people and that they 


are told all the facts, unless military necessity requires 








THE PROSECUTOR AND CRIME PUBLICITY 


I therefore believe it is my duty to my country to love it; to support its Constitution; to 






in a particular case that secrecy be maintained. But 
he should use his best endeavor to make sure that they 
are told facts and that they are not fed suspicion and 
unfounded rumor, which might so easily prevent a 
defendant from being given a fair trial to determine his 
actual guilt. 

Fortunately, to date in this war, the record is ex 
cellent. Grievous harm to the nation has been done 
in other wars by the irresponsible prosecution of war 
crimes and by the attendant publicity. The excesses 
indulged in during the first world war were described 


in the following 


language in a contemporary pamphlet 

For more than six months we, the undersigned lawyers 
whose sworn duty it is to uphold the Constitution and Laws 
of the United States, have seen with growing apprehen 
sion the continued violation of that Constitution and 
breaking of those Laws by the Department of Justice of 
the United States Government. 


Under the guise of a campaign for tl suppression « 
radical activities, the ofhice of the Attorney General, acting 
by its local agents throughout the country, and giving 
express instructions from Washington, has committe 
continual illegal acts. 

. In support of these illegal acts, and to create sentimen 
in its favor, the Department ol istice has also const 
tuted itself a propaganda bureau, and has sent to news 
papers and magazines of this country quantities of material 
designed to excite public opinion ; nst radicals, all at 


the expense of the Government and outside the scope 
the Attorney General's duties. 

We make no argument in favor of any radical doctrine 
as such, whether Socialist, Communist or Anarchist. No 


one of us belongs to any of these schools of thought 
Nor do we now raise any question as to the Constitutional 
protection of free speech and a fre press We are con 
cerned solely with bringing to the attention of the Amer 
ican people the utterly illegal acts which have been com 
mitted by those charged with the highest duty of enforcing 


the laws—acts which have caused widespread suffering and 
unrest, have struck at the foundation of American free 


institutions, and have brought the name of our country 

into disrepute. . 

Such errors can be avoided today and they will be 
avoided if the public servants entrusted with the task 
of law enforcement keep in plain sight their sworn duty, 
realize the high responsibilities of their offices, and 
maintain criminal trials on the dignified plane that 
alone befits the administration of equal justice to all 


men and women accused of crim 


16. “Report upon the Illegal Practices of the United States 


Department of Justice,” published in May 1920, by the National 
Popular Government League, and including among its twelve 
authors Felix Frankfurter, Roscoe Pound and Zechariah Chafee 


The American's Creed 
BELIEVE in the United States of America as a government of the people, by the people, 
for the people; whose just powers are derived from the consent of the governed ; a democracy 
in a republic; a sovereign nation of many sovereign states; a perfect union, one and in 
separable; established upon those principles of freedom, equality, justice and humanity for which 


American patriots sacrificed their lives and fortunes. 


obey its laws; to respect its flag; and to defend it against all enemies. 


The American's Creed by William Tyler Page 
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LOUIS DEMBITZ BRANDEIS 


Memorial Session, Supreme Court of the United States 


December 21, 1942 the members of the Bar of the Supreme Court convened 


in the Supreme Court Building to consider resolutions of that body to be pre- 


sented to the Supreme Court of the United States commemorating the life and 


service of Mr. Justice Brandeis. Addresses were made by Judge Learned Hand, of 


the United States Circuit Court of Appeals, Mr. Paul Freund and Senator Norris. 


Judge Hand’s address is printed below. 


Later the same day Hon. Calvert Magruder, United States Circuit Judge, pre- 


sented the resolutions to the Supreme Court, and Attorney General Biddle and the 


Chief Justice paid tribute to Mr. Justice Brandeis. 


HON. LEARNED HAND 


Judge, United States Circuit Court of Appeals, Second Circuit 


MAN’S LIFE, like a piece of tapestry, is made up 

of many strands which interwoven make a 
pattern; to separate a single one and look at it 

, not only destroys the whole, but gives the strand 

lf a false value. So it must be with what I say today; 
s is no occasion to appraise the life and work of the 
whose memory we have met to honor. It would be 
ossible at this time to do justice to the content of 
manifold a nature and so full a life; its memorial 
nds written at large, chiefly in the records of his 
irt; perhaps best preserved in the minds of living 
and women. Before passing to my theme, I can 
refore do no more than allude to much that I can 
ifford to leave out: for instance, to his almost mystic 
erence for that Court, whose tradition seemed to 
m not only to consecrate its own members, but to 
press its sacred mission upon all who shared in any 
isure in its work, even menially. To his mind 
thing must weaken its influence or tarnish its lustre; 
» matter how hot had been the dispute, how wide the 
il difference, how plain the speech, nothing ever ap 
ired to ruffle or disturb his serenity, or to suggest that 
harbored anything but regard and respect for the 
ws of his colleagues, however far removed from his 


vn. Nor can I more than mention the clear, un- 


inished style which so well betrayed the will that 


behind; the undiverted purpose to clarify and con- 


ince. How it eschewed all that might distract atten- 


m from the thought to its expression. The telling 
irase, the vivid metaphor, the far-fetched word that 
ises the reader and flatters him with the vanity of 


ecognition—these must not obtrude upon that which 
ilone mattered: that conviction should be carried home. 
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So put it that your hearers shall not be aware of the 
medium; so put it that they shall not feel you, yet shall 
be possessed of what you say. If style be the measure 
of the man, here was evidence of that insistence upon 
fact and reason which was at once his weapon and his 
shield. Others too must speak of the fiery nature which 
showed itself when stirred, but which for the most part 
lay buried beneath an iron control; of that ascesis, 
which seemed so to increase that towards the end one 
wondered at times whether like some Eastern sage the 
body's grosser part had not been quite burnt away and 
mere spirit remained; of those quick flashes of indig- 
nation at injustice, pretence, or oppression. These and 
much more which would make the figure stand out 
more boldly against its background, I shall not try to 
portray: I must leave them to others who can speak 
more intimately and with more right. 

At the risk of which I spoke a moment ago, I mean to 
choose a single thread from all the rest, which I venture 
to believe leads to the heart and kernel of his thinking, 
and—at least at this present—to the best of his teaching. 
I mean what I shall describe as his hatred of the 
mechanization of life. This he carried far indeed; as 
to it he lived at odds with much of the movement of 
his time. In many modern contrivances which to most 
of us seem innocent acquisitions of mankind—the motor 
car for instance—he saw a significance hostile to life's 
deeper, truer values. If he compromised as to a very 
few, the exceptions only served to emphasize the con- 
sistency of his conviction that by far the greater part of 
what passes for improvement, and is greedily converted 
into necessity, is tawdry, vain and destructive of 
spiritual values. In addition he also thought that the 
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supposed efficiency with which these wants were 
supplied was illusory, even technologically. He had 
studied large industrial aggregations as few have and 
was satisfied that long before consolidation reached its 
modern size, it began to go to pieces at the top. There 
was a much earlier limit to human ability; minds did not 
exist able to direct such manifold and _ intricate 
structures. But that was only an incident; the important 
matter was the inevitable effect of size upon the in 
dividual, even though it neither limited nor impaired 
efficiency. Allied with this was his attitude towards 
concentration of political power which appeared so 
often in what he said from the bench. Indeed, his 
determination to preserve the autonomy of the states 

though it went along with an unflinching assertion of 
federal power in matters which he reckoned truly na- 
tional—amounted almost to an obsession. Haphazard 
as they might be in origin, and even devoid of much 
present significance, the states were the only breakwater 
against the ever pounding surf which threatened to 
submerge the individual and destroy the only kind of 
society in which personality could survive. 

As is the case with all our convictions, the foundation 
for all this lay in his vision of the Good Life. It is, I 
know, a little incongruous to quote from another’s 
vision of the Good Life who was in most respects at 
the opposite pole of belief and feeling; but nevertheless 
there comes to my mind a scrap from the inscription 


above the gate of the Abbey of Theléme: 
Here enter you, pure, honest, faithful, true, 
> > * 


Come, settle here a charitable faith, 
Which neighborly affection nourisheth 
He believed that there could be no true community 
save that built upon the personal acquaintance of each 
with each; by that alone could character and ability be 
rightly gauged; without that “neighborly affection” 
which would result, no “faith’’ could be nourished, 
“charitable” or other. Only so could the latent richness 
which lurks in all of us come to flower. As the social 
group grows too large for mutual contact and appraisal, 
life quickly begins to lose its flavor and its significance. 
Among multitudes relations must become standardized; 
to standardize is to generalize, and to generalize is to 
ignore all those authentic features which mark, and 
which indeed alone create, an individual. Not only 
is there no compensation for our losses, but most of 
our positive ills have directly resulted from great size. 
With it has indeed come the magic of modern com- 
munication and quick transport; but out of these has 
come the sinister apparatus of mass suggestion and mass 
production. Such devices, always tending more and 
more to reduce us to a common model, subject us— 
our hard-won immunity now gone—to epidemics of 
hallowed catchword and formula. The herd is regain- 
ing its ancient and evil primacy; civilization is being 


reversed, for it has consisted of exactly the opposite 
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process of individualization—witness the history of law 
and morals. These many inventions are a step back 
ward; they lull men into the belief that because they are 
severally less subject to violence, they are more safe 
because they are more steadily fed and clothed, they ar 
more secure from want; because their bodies are cleane; 
their hearts are purer. It is an illusion; our security has 
actually diminished as our demands have become mor 
exacting; our comforts we purchase at the cost of a softer 
fibre, a feebler will and an infantile suggestibility 

I am well aware of the reply to all this; it is on every 
tongue. “Do not talk to us,” you say, “of the tiny city 
utopias of Plato or Aristotle; or of Jefferson with his 
dream of a society of hardy, self-sufficient freeholders 
living in proud, honorable isolation, however circun 
scribed. Those days are gone forever, and they are wel] 
lost. The vast command over nature which the last 
century gave to mankind and which is but a fragmentary 
earnest of the future, mankind will not forego. Thy 
conquest of disease, the elimination of drudgery, the 
freedom from famine, the enjoyment of comfort; yes 
even that most doubtful gift, the not too distant 
possession of a leisure we have not yet learned to us¢ 
on these, having once tasted them, mankind will con 
tinue to insist. And, at least so far as we have gon 
they appear to be conditioned upon the cooperatiot 
and organization of great numbers. Perhaps we may 
be able to keep and to increase our gains without work 
ing on so vast a scale; we do not know; show us and 
we may try; but for the present we prefer to keep along 
the road which has led us so far, and we will not lend 
an auspicious ear to jeremiads that we should retra 
the steps which have brought us in sight of so glorious 
a consummation.” 

It is hard to see any answer to all this; the day has 
clearly gone forever of societies small enough for their 
members to have personal with one 
another, and to find their station through the appraisa 


acquaintance 


of those who have any first-hand knowledge of them 
Publicity is an evil substitute, and the art of publicity 
is a black art; but it has come to stay, every year adds 
to its potency and to the finality of its judgments. The 
hand that rules the press, the radio, the screen and 
the far-spread magazine, rules the country; whether w 
like it or not, we must learn to accept it. And yet it is 
the power of reiterated suggestion and consecrated 
platitude that at this moment has brought our entir 
civilization to imminent peril of destruction. The in 
dividual is as helpless against it as the child is helpless 
against the formulas with which he is indoctrinated 
Not only is it possible by these means to shape his tastes 
his feelings, his desires and his hopes; but it is possible 
tc convert him into a fanatical zealot, ready to torturé 
and destroy and to suffer mutilation and death for an 
obscene faith, baseless in fact, and morally monstrous 
This, the vastest conflict with which mankind has eve! 


been faced, whose outcome still remains undecided, in 


the end turns upon whether the individual can surviv 
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LOUIS DEMBITZ. BRANDEIS 


whether the ultimate value shall be this wistful, 
errant, You or I, or that Great Beast, Leviathan, 
phantom conjured up as an ignis fatuus in ow 
ness and a scapegoat for our futility. 
Americans have at last chosen sides; we believe 
if it may be idle to seek the Soul of Man outside 
S tv, it is certainly idle to seek Society outside the 
S of Man. We believe this to be the transcendant 
we will not turn back; in the heavens we have 
the sign in which we shall conquer or die. But 
faith will need again and again to be refreshed; 
from the life we commemorate today we may gain 
shment. A 
ncantations or liturgies by which to propitiate fate 


great people does not go to its leaders 
) cajole victory it goes to them to peer into the 
sses of its own soul, to lay bare its deepest desires; 
es to them as it goes to its poets and its seers. And 
that reason it means little in what form this man’s 


sage may have been only the substance of it counts. 


If I have read it aright, this was that substance. “You 
may build your ‘Towers of Babel to the clouds; you may 
contrive ingeniously to circumvent nature by devices 
beyond even the understanding of all but a handful; you 
may provide endless distractions to escape the tedium of 
your barren lives; you may rummage the whole planet 
for your ease and comfort. It shall avail you nothing; 
the more you struggle, the more deeply you will be en 
meshed. Not until you have the courage to meet your- 
selves face to face; to take true account of what you find; 
to respect the sum of that account for itself and not for 
what it may bring you; deeply to believe that each of you 
is a holy vessel unique and irreplaceable; only then will 
you have taken the first steps along the path of wisdom. 
Be content with nothing less; let not the heathen be 
guile you to their temples, or the sirens with their songs 
Lay up your treasure in the heaven of your hearts, where 
neither moth nor rust doth corrupt, and where thieves 
do not break through nor steal.” 


HON. CALVERT MAGRUDER 


United States Circuit Judge, First Circuit 


OUIS DEMBITZ BRANDEIS was born in Louis- 
ville, Ky., on November 13, 1856. His parents, 
\dolph and Frecericka Dembitz Brandeis, cultivated 

| his scholarly uncle, Lewis Dem- 


Bohemian Jews, an 
had come to this country a few years before, in 

st of liberty. The son from his early youth was thus 
bued with an active devotion to free institutions and 
to the processes of democracy as a means of enhancing 
dignity and releasing the potentialities of the com- 

ym man. After studying in the public s« hools of Louis 
he went abroad, and for two years attended the 
\nnen Realschule in Dresden. During this period there 
is some suggestion that he prepare for a medical or 
idemic career in Europe, but he held to his resolve to 


turn to America and to study law 


Without a college degree he entered the Harvard 
Law School in 1875, at the age of eighteen. His father’s 
tune having been lost in the panic of 1873, Brandeis 
irned his way by tutoring fellow students. He made 

preeminent scholastic record at the law school. 
Though not yet of the required age of twenty-one, he 
is given his LL.B. degree in 1877 by special vote of 
he Harvard Corporation. His intellectual distinction 
nd prepossessing manner opened to him all gates in 
Boston and Cambridge At this time he met Oliver 
Wendell Holmes 


) grow into an intimate and tender friendship through 


The acquaintanceship was destined 


long period of distinguished service of the two as 
olleagues on the Supreme Court of the United States. 
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After a further year of graduate study in Cambridge, 
Brandeis was admitted to the bar and practiced for 
some months in St. Louis, Missouri. In 1879 he returned 
to Boston and entered into partnership with his 
classmate, Samuel D. Warren, under the firm name ol 
Warren & Brandeis. Warren retired from practice in 
1893, other partners were taken in, and in 1897 the 
name was changed to Brandeis, Dunbar & Nutter. 
Brandeis remained in this firm until 1916, when he was 
appointed to the bench. 

In his early years of practice in Boston perhaps his 
major outside interest was in the growth and develop 
ment of the Harvard Law School. He helped James 
Bradley Thayer collect materials for his notable course 
on constitutional law, and procured funds which en 
abled the school to appoint Holmes to the faculty. In 
1882-83 Brandeis taught the course on evidence, but he 
declined an assistant professorship. In 1886 he was the 
prime mover in the formation of the Harvard Law 
School Association and for many years thereafter he 
served as its secretary. He rendered valuable assistance 
financial and other, in the founding of the Harvard 
Law Review in 1886-87, the first of the academic peri- 
odicals which have become so lively and significant a 
part of legal education, not only for law students, but 
also for the bench and bar. His pioneering article on 
“The Right to Privacy” (as co-author with his partner 
Warren) appeared in an early issue of the Review. In 
recognition of his services, Harvard University awarded 
him the honorary degree of Master of Arts in 1891. 
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LOUIS DEMBITZ BRANDEIS 


By 1890 Brandeis had built up a varied and lucrative 
practice and had established himself as one of the 
leaders of the Boston bar. He steadfastly maintained 
the independent standing of the profession and never 
hesitated to impress upon his clients the obligations 
that go with power. It was characteristic of him that 


~ 


whatever problem he dealt with, his concern went 
bevond the winning of a victory for his client. With 
mastered the facts, however 


intense concentration he 


intricate; then shrewdly appraised their social signifi 
cance; and finally with technical skill, inventiveness, 
ind imagination, and with objective consideration of 
diverse conflicting interests, he devised the means of 


long-range adjustment or solution 


In conscientious performance of his duty as a citizen, 
he found time more and more to devote his talents, 


without retainer, to various public causes. Thus he 
played a major part in the fight to preserve the Boston 
municipal subway system, in devising and establishing 
the Boston sliding-scale gas system, and in opposing the 
New Haven Railroad’s monopoly of transportation in 
New England. His investigation of the abuses and 
tragic inadequacies of so-called industrial insurance led 
him to draft and procure the adoption by the Massa 
chusetts Legislature of the savings bank life insurance 
plan which, under his watchful guidance, became es 
tablished on a firm foundation. In these provocative 
activities he did not escape the shafts of criticism and 
personal abuse; notwithstanding this, he calmly held 
his ground, confident of ultimate vindication. He was 
sometimes called a crusader, and so he was. But he had 
qualities too often lacking in the crusader—a sure grasp 
of concrete fact, a constructive mind and, also, patience. 
He never tired of urging the steady improvement olf 
“small reforms” 


society by steps forward which were of 


intrinsic importance, but which did not alter the basic 
pattern ol oul institutions. nor overtax the capacities 


and imagination of men 


The country is vastly indebted to him for his creative 
work in the field of labor relations, in dispelling mis 
understandings between management and labor, and in 
making collective bargaining an effective instrument for 
industrial peace He successfully arbitrated or con 
ciliated many labor disputes. In 1910 he was arbiter of 
a serious strike in the New York City garment trade. 
Not content with settling the immediate dispute, he 
devised the famous “protocol” for the permanent gov 
ernment of labor relations in the industry, with pro- 
vision for the preferential union shop, for a Joint Board 
of Sanitary Control, and for a continuing Board of 
\rbitration composed of representatives of the public 
as well as of the employers and the union. The pro- 
cedures thus developed and successfully tested served 
as a model in other industries. For several years he 
chairman of this board of 


served as impartial 


arbitration. 


Recognizing his grasp of intricate economic problems, 
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the Interstate Commerce Commission engaged him in 
1913 as special counsel to develop the facts relevant to 
the application of the Eastern railroads for permission 
to put into effect a horizontal 5 per cent increase of 
freight rates. 

In a series of papers and public addresses he chal 
lenged the abuses of financial manipulation, and 
pointed out the dangers and diminishing efficiency of 
undue concentration of financial power. These, col 
lected in the book, Other People’s Money, exemplify 
extraordinary powers of analysis and lucid exposition 
and state forcefully some of the dominant ideas of his 
life—ideas which, as intellectual working tools of great 
power, have had profound influence on thinking and 
on events. They are among the major contributions to 
American thought of the last half century, and hav 
grown into our culture as the statement and fulfillment 
of some of its richest and most characteristic themes 

One of the most significant activities of his career at 
the bar was his advocacy of the constitutionality of state 
minimum wage and maximum hour legislation. With 
intelligent utilization of the doctrine of judicial notice 
his unconventional type of legal brief went beyond the 
citation of legal precedent and set forth the social and 
economic background out of which the need for the 
legislation arose, together with all relevant scientifi 
material, expert opinion, and experience in other states 
and lands in dealing with comparable problems. Thus 
the “Brandeis brief,” as it came to be called, lifted the 
issue of due process of law under the Fifth and Four- 
teenth Amendments out of the realm of the abstract and 
placed it in its proper setting of contemporary fact. 

In 1914-16 Brandeis was chairman of the Provisional 
Committee for General Zionist Affairs, and thereafter 
remained in the forefront of the movement to develop 
the Jewish National Home in Palestine. In this great 
creative activity, he saw the fulfillment of a prophetic 
vision, the building of a haven of refuge against storms 
of intolerance and oppression, and the opportunity to 
realize his most cherished ideals of democracy and social 
justice. In the document known as the Zeeland Mem 
orandum drafted by him in 1920 as a statement of pro- 
posed Zionist policy, there is exhibited in striking 
fashion his insight, his humanity, his practical idealism, 
his grasp of detail, his insistence upon sound financial 
management and efficient organization. 

By appointment of President Wilson, Brandeis took 
his seat as Associate Justice of the Supreme Court on 
June 5, 1916. Its fortunate outcome is all that will be 
remembered of the long and bitter fight over his con- 
firmation by the Senate. Though he was one of the few 
men who came to the Court without having previously 
held judicial or other public office, his career at the bat 
and experience in large affairs constituted a magnificent 
preparation for the tasks of judicial statecraft. In 528 
opinions during twenty-three years of service, he found 
occasion to deal with all the issues, large and small, 
which come before the Court—problems of federalism, 
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LOUIS DEMBITZ BRANDEIS 
j 
him in sdiction and venue, administrative law, patents and Alice Goldmark gave him warm intellectual comrade- 
vant to rights, bankruptcy, finance, public utilities, monop- ship and a happy home which sustained and fortified 
Mission ind restraint of trade, labor relations, civil rights, him throughout a long and vigorous career. The seren- 
ease of | the law of the public domain. The solid stuff of his ity of spirit which he achieved, and retained to the last, 
nions is set forth to advantage by a simple, straight- was the due reward of his dedication of great gifts to 
ie chal forward. lucid style, without rhetorical flourish. Note- great purposes. His personal influence on young people 
n, and thy illustration of his judicial work may be found was remarkable; in an age of cynicism and materialism 
ency of § his opinions on the economic and constitutional they learned from him that life had not lost its spiritual 
se, col blems of public utility valuation, and in his opinions meaning. Countless men and women, of all ages and 
-‘mplily the rights of free speech and other civil liberties, in walks of life, came to him as to a sage and counsellor 
osition e and in war, which have won high place among the — and _ went away with lifted hearts and a new insight. 
; of his best of our Anglo-American legal literature. To borrow Wherefore, it is 
of great the words of Chief Justice Hughes, Mr. Justice Brandeis Resolved, That we, the Bar of the Supreme Court of 
ng and “the master of both microscope and _ telescope. the United States, express our grievous sense of loss 
ions to Nothing of importance, however minute, escapes his upon the death of Mr. Justice Brandeis, that we ack- 
d have roscopic examination of every problem, and, nowledge our professional debt to him for his exempli- 
illment through his powerful telescopic lens, his mental vision fication in word and deed of so lofty a conception of the 
hemes braces distant scenes ranging far beyond the familiar lawyer’s calling, and that we give grateful recognition 
reer at lds of conventional thinking.”” How the future will to the enduring contributions made by him to the en 
of state ird his judicial work it is not for us to say, but this richment of our national life: It is further 
With much is certain: from our contemporary viewpoint, Resolved, That the Chairman of our Committee on 
notice Mr. Justice Brandeis stands with the half dozen giants Resolutions be directed to present these resolutions to 
nd the of our law, wise, strong, and good. the Court, with the prayer that they be embodied in its 
jal and In his own person, with the ready cooperation of his permanent records. 
for the ife and children, Mr. Justice Brandeis practiced his Judge Magruder then said, “As directed by the Bar, 
ientifi justere preachment to others of “simple living, high I now move that these resolutions be received by the 
r states thinking, and hard work.” His marriage in 1891 to Court and made a part of its permanent records.” 
Thus 
ed thi 
| Four : 
act and 
ct. 
Ritei te HON. FRANCIS BIDDLE 
reafte The Attorney General of the United States 
evelop 
S gre - R. CHIEF JUSTICE and Members of the Court: again in the years that will come after this war, terrible 
»phetic We are gathered today to honor the memory __ years, or years of hope and growth, according as we 
eines of a great American—Louis D. Brandeis. In pay- shape them. Today again men are dying for the faith 
— * z our tribute to that memory we speak for the bar and they cherish; Brandeis lived for that same faith; he 
| social bench. Yet we speak too not only as lawyers, quietly dedicated his life to the service of his country. 
Mem ithered to record his extraordinary contribution to the —_ To be sure, he was too fundamentally simple to think of 
of Died ofession in which we have spent our lives, but as anything he did as a dedication. But as much as anyone 
triking \mericans, joined now for a moment that we may try to I have ever known he was innately selfless. Nor was it 
ealism express what he did for our country. It is timely that at the selflessness of a man who held off the world. Bran- 
lancial this moment we should think of Mr. Justice Brandeis in deis lived intensely in his world—a world where the 
this broader sense, for those inherent values that he held economic struggle for power, the wretched inequalities 
s took dear are being desperately defended throughout the between comfort and suffering, the failure of the ac 
urt on orld. As we fight today we are redefining among our- cepted democratic processes to give scope to the needs of 
vill be lves and among those with whom we are allied the a new industrial era enlisted his heart as well as his 
is con eaning and the reality of those values. If this war mind. 
he few uuches us more deeply than any war, it is to the extent His preparation for his twenty-three years on this 
rious!) hat we feel the essentials of our freedom beyond the Court thus transcended his wide and varied experience 
he bai ounds of words that we and others have spoken. To __ in practice which had brought him to the front of his 
ificent irselves we must, day by bitter day, rediscover and profession. But in the practice the same qualities stood 
in 528 § reaffirm what constitutes our old American faith. forth: there was the battle for cheap insurance which led 
found Brandeis spent his life in such a continued reaffirma- to the adoption of the savings banks insurance legisla- 
small tion. I suggest, Mr. Chief Justice, that here is a very tion in Massachusetts; the successful campaign for 
‘alism, §} :are and very moving thing to remember; to remember lower gas rates in Boston; the Ballinger-Pinchot in- 
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vestigation which resulted in centering public atten- 
tion on the vital need of immediate and effective con 
servation programs; his chairmanship of the board of 
arbitration in the needle trades; his representation of 
the interests of consumers and workmen in many fields 


Although he was frugal and ascetic, living a life of 
steady concentration and immense work on the prob 
lems before him, his singleness of purpose never limited 
the friendly sympathy of his nature, or the curiosity of 
his mind. He was without prejudices, as he was with- 
out clichés. The asceticism and his fundamentally 
mora! outlook gave him in the eyes of many of his 
Justice Holmes felt 
“Whenever he 


Holmes wrote of him in 1932, “I was 


friends the quality of a saint. M1 
this reverence for his younger associate 
left my house,” 
likely to say to my wife, ‘There goes a really good man 

” In the moments of discouragement that we all 
pass through, he always has had the happy word that 
lifts up one’s heart. It came from knowledge, expe 
rience, courage, and the high way in which he always 


has taken life.” 


Yet Justice Brandeis had none of the mystic essence 
which we associate with sainthood. He was practical, 
realistic, patient, persistent. He brought the mind of a 
trained social scientist to the analysis of legal opinion 
and decision, a method which is beautifully illustrated 
in his brief in support of the Oregon law fixing a ten 
hour day for women wage earners. Three pages argue 
the law: the other ninety-seven diagnose factory condi- 
tions and their effect on individual workers and the 
public health. This approach has had a profound in 
fluence on the method of presenting arguments in cases 
involving social legislation, and, I suggest, on the out- 
look of courts to social problems. That judges today 
are more realistic, less given to the assumption of ac 
cepted dogmas, more mature and more curious-minded, 


“What we 


must do in America,” he once said, a few years before 


is largely due to the influence of Brandeis 
he was made a judge, “is not to attack our judges but 
to educate them. All judges should be made to feel, as 
many judges already do, that the things needed to 
protect liberty are radically different from what they 
were fifty years back In the past the courts have 
reached their conclusions largely deductively from pre 
conceived notions and precedents. The method I have 
tried to employ in arguing cases before them has been 


inductive, reasoning from the facts.” 


I hesitate to suggest that Brandeis had a philosophy 
of life for I do not think of him primarily as a philos- 
opher. Do not philosophers deal with generalities that 
take shapes of the universal and glitter above and below 
the realm of the restless particular? Unlike Mr. Justice 
Holmes, who, distrustful though he was of the essences, 
vet felt that the nature of man was to indulge in thei 
formulation, Brandeis, clear in his first principles, was 
While Holmes’ 


doubts were philosophic, Brandeis’ were scientific. “I 


truly empirical in his preoccupations 


~] 
N 


have no general philosophy,” he said. “All my life ] 
have thought only in connection with the facts that 
came before me. We need not so much reason as 
to see and understand facts and conditions.” He be 
lieved profoundly that behind every argument is some 
one’s ignorance, and that disputes generally arise from 
misunderstanding. President Wilson knew this when 
after the hearings on the Justice’s appointment whicl 
had lasted for three months, he wrote Senator Culbert 
son, the chairman of the Judiciary Committee: “I can 
not speak too highly of his imparital, impersonal, o1 
derly, and constructive mind, his rare analytical powers 
his deep human sympathy, his profound acquaintance 
with the historical roots of our institutions . . . his 
knowledge of economic conditions and the way they 


bear upon the masses of the people 


Mr. Justice Brandeis’ fundamental thought running 


through the whole frame and direction of his efforts 
Albert Lief) 


struggling with oppressive forces in society. Man’s right 


was always of man—“Man (to quot 


to full development. The infinite possibilities in human 
creativeness. Man’s limitations, too. But especially the 
breadth of national achievement which can come when 
energies are released.” He voiced this approach many 
times, never more profoundly than in his testimony be 
fore the Commission on Industrial Relations in 1914 
more remarkable for having been delivered extempor 
aneously. “We must,” he told the Committee, “bear in 
mind all the time that however much we may desire 
material improvement and must desire it for the com 
fort of the individual, the United States is a democracy 
and that we must have, above all things, men. It is 
the development of manhood to which any industrial 


and social system should be directed 


hat, I believe, was the chief reason why he was so 
deeply concerned with the growth of huge corporations 
as presenting a grave danger to American Democracy 
Americans.” In his 
he spoke of the 


“widespread belief... that by the control which the 


by what he called “capitalizing fre 


dissenting opinion in Liggett v. Le 


few have exerted through giant corporations, individual 
initiative and effort are being paralyzed, creative powet 
impaired, and human happiness lessened; that the tru 
prosperity of our past came not from big business, but 


through the courage, the energy, and the resourceful 


ness of small men. 


His belief, therefore, in preserving our fundamental 
rights protected by the Constitution, was no matter of 
individual preference, however strongly felt; a free 
climate of thought is indispensable for the development 
of individual men. “Those who won our independ 
ence,” he writes in a concurring opinion in Whitney 
California, “believed that the final end of the State was 
to make men free to develop their faculties; and that in 
its government the deliberative forces should prevai 
over the arbitrary. They valued liberty both as an end 


and as a means. They believed liberty to be the secret 
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ippiness, and courage to be the secret of liberty. 
believed that freedom to think as you will and 
ik as you think are means indispensable to the 
ery and spread of political truth; that without 
speech and assembly discussion would be futile; 
ith them, discussion affords ordinarily adequate 
ction against the dissemination of noxious doc- 
that the greatest menace to freedom is an inert 
that public discussion is a political duty; and 
this should be a fundamental principle of the 
rican government 
He believed in seeking ‘for betterment within the 
1 lines of existing institutions,” as he once wrote 
R rt W. Bruere 


dies necessarily tentative. 


for progress is necessarily slow, and 
“The development of 
individual is,” | idded, “both a necessary means 
the end sought. For our objective is the making of 


and women who shall be free, s¢ lf respectit mem- 


1g 

of a democra: ind who shall be worthy of re 
Che great developer is responsibility.” 

He believed, never doubting, in democracy. But he 

a serious undertaking which “substitutes 


He knew also that 


it to be 
restraint for external restraint.” 


racy “demands continuous sacrifice by the indi- 


il and more exigent obedience to the moral law 


n any other form of government.” Its success may 
eed from the individual, and “his development is 
ined mainly in the process of common living.” 
{nd so Brandeis believed that every man in this 
ntry should have an actual opportunity, and not 
what he termed “a paper opportunity.” He was 
vinced that industrial unrest would not be removed 
til the worker was given, through some method, a 

in the management and responsibility of the 


iness. The social justice for which we are striving was 


for him not the end but a necessary incident of our 
democracy. The end is the development of the people 
by self-government in the fullest sense, which involves 
industrial as well as political democracy. 

Thus holding that democracy was based on the 
theory that men were entitled to the pursuit of life and 
of happiness, and that equal opportunity advances 
civilization, he saw the threat to this way of life from 
the opposing view that one race was superior to the 
other. Less than a year after the first World War had 
begun he expressed this fundamental difference of con- 
ception, speaking before the New Century Club in 
Boston, twenty-seven years ago: “America,” he said, 
“dedicated to liberty and the brotherhood of man, re- 
jected heretofore the arrogant claim that one European 
race is superior to another. America has believed that 
each race had something of peculiar value which it 
could contribute to the attainment of those high ideals 
for which it is striving. America has believed that in 
differentiation, not in uniformity, lies the path of prog- 
ress. Acting on this belief, it has advanced human hap- 
piness and it has prospered.” 

Today Brandeis takes his place in the moving stream 
of history as a great American whose life work brought 
nearer to fulfillment the essentially American belief in 
equality of opportunity and individual freedom—the 
dream that Jefferson, whom Brandeis once referred to 
as the “first civilized American,” had cherished, and 
Lincoln, sprung from such different roots. Brandeis is 
in their tradition, the American tradition of those who 


affirm the integrity of men and women. 


The Chief Justice directed that the resolutions be 
received and spread upon the minutes of the Court. 


HON. HARLAN FISKE STONE 


The Chief Justice of the United States 


R. ATTORNEY 


speaking of 


GENERAL, you are right in 


Justice Brandeis as a great Amer- 


ican. It is because he was a great American, 
voted to the law, using the lawyer’s learning with skill, 


sourcefulness and, above all, with wisdom, that he was 


zreat lawyer and law giver. We think of him as a great 
\merican because of his abiding faith in the principles 
liberty, justice, and equality of opportunity which 
re proclaimed by those characteristically American 
uments, the first Virginia Bill of Rights, the Declara- 
mn of Independence, and the Constitution. His Ameri- 
nism contemplated a society in which our continued 
lherence to those principles of government should, in 
| the vicissitudes of our history, bring to every man the 
pportunity to live the good and efficient life. 
For him those principles were not concerned alone 
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with the tyrannies of eighteenth century government 
which gave them birth. They were equally to be taken 
as guaranties that the social and economic injustices 
which attend the development of a dynamic and in- 
creasingly complex society should not prevail. In his 
mind the phrase “law and order” meant more than the 
suppression of lawless violence by government. It sig- 
nified a state of society to be achieved by a new and 
better understanding of social values, and by just laws 
which should check those social forces that in a chang- 
ing order tend to withhold from men, freedom and 
equality of opportunity. Only as we are aware of his 
passion for freedom and justice for all men, and of the 
means by which he translated it into action through a 
profound understanding of both the function of law 
in a changing world and the techniques by which law 











LOUIS DEMBITZ BRANDEIS 


may be adapted to the needs of a free society, do we gain 
insight into the true sources of his power and influence 
as a judge. 

Most progress in the law has been won by those who 
have had the vision to perceive the necessity for bring 
ing under its protection or suitable control the forces 
which, for good or evil, affect the good order and free 
dom of society, and who, seeing, have possessed the 
craftsmanship with which to make the necessary adjust- 
ment of old laws to new needs. Progress in the law has 
never been easy or swift. Apart from the legitimate de 
mand for continuity in a system of law founded on 
precedent, we have sometimes been slow to perceive 
those resemblances which call for the extension of old 
precedents to new facts and events, and those differences 
of the new from the old which make necessary the qual- 
ification of precedent or the development of new 
doctrine. 

Some centuries passed before judges and legislators 
were persuaded that the law should take notice of fraud 
or deceit as well as robbery and larceny, and before they 
recognized that if the law compels men to perform con- 
tracts it should equally impose an obligation to repay 
money procured through fraud or mistake. When Lord 
Mansfield was engaged in his great work of adapting a 
feudal common law to the requirements of a commer- 
cial England, his studies of the practices of merchants 
as a basis for an enlightened expansion of the law were 
regarded as a daring judicial innovation. The innova 
tion was, in truth, no more and no less than the applica- 
tion of all the resources of the creative mind to the 
perpetual problem of attuning the law to the world in 
which it is to function. It was such a mind that Justice 
Brandeis brought to the service of the country and of 
this Court, when he took his seat on the bench in 1916. 
The twentieth century had already brought to the 
courts new problems which had been as little envisaged 
by the law as had been the customs and practices of 
merchants before Mansfield’s day. The demands for 
the protection of the interests of workingmen and for 
the creation of new administrative agencies, the growing 
inequalities in bargaining power of different classes in 
the community, and the recognized need for repressing 
monopoly and for regulating public utilities and large 
aggregations of capital, all called for the adaptation of 
the principles of the common law and of constitutional 
interpretation to new subjects, which often bore but a 
superficial resemblance to those with which lawyers and 
judges had been traditionally concerned. 

These were problems to tax the technical skill and 
training of lawyers and judges, but their solution de- 
manded also sympathetic understanding of their nature 
and of the part which the legal traditions of yesterday 
can appropriately play in securing the ordered society 
of today. In the long history of the law few judges have 
been so richly endowed for such an undertaking as was 
Justice Brandeis. His career at the bar had revealed 
his constant interest in finding ways by which the exist- 
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ing machinery of the law could continue to serve the 
good order of society notwithstanding the new stresses 
to which it was being subjected. 

Despite the demands of a busy practice he had had 
the inclination and had found the time to give free] 
of his professional services for the protection of th 
public from the abuses of monopoly and the misuse of 
financial power, from the injury suffered where labo: 
disputes are not adjusted by peaceable means, and from 
the wrongs inflicted by the misconduct of recreant pub 
lic officials. In all this his aims were persistently con 
structive. Aware that permanent gain in social progress, 
because of its very nature, must be slow, he was content 
with small reforms, with few steps at a time and short 
ones, so long as they were forward. He was convinced 
that progress would not ultimately be attained by resort 
to methods which required any surrender of his ideal 
of freedom and justice for all; that our constitutional 
system, administered with wisdom and good will, had 
within it all the potentialities for realization of that 
ideal without altering the essential character of ow 
institutions. Social conscience and vision, infinite pa 
tience, an extraordinary capacity for sustained intel 
lectual effort, and serene confidence that truth revealed 
will ultimately prevail, were the special gifts of char 
acter and personality which he devoted to his judicial 
service. These are gifts seldom united in any one per 
son, but they would have been inadequate for the task 
without his insight into the true significance of a system 
of law which is the product of some 700 years of 
Anglo-American legal history. 

Justice Brandeis knew that throughout the develop 
ment of the common law the judge’s decision of today, 
which is also the precedent for tomorrow, has drawn its 
inspiration—and the law itself has derived its vitality 
and capacity for growth—from the very facts which, in 
every case, frame the issue for decision. And so, as the 
first step to decision, he sought complete acquaintance 
with the facts as the generative source of the law. By 
exhaustive research to discover the social and economic 
need and consequences of regulation of wages and hours 
of labor, of rate-making for public utilities, of the 
sources and evils of monopoly, and in many another 
field, he laid the firm foundation of those judicial deci- 
sions which for nearly a quarter of a century were to 
point the way for the development of law adapted to 
the industrial civilization of the twentieth century. Fo 
what availed it that judges and lawyers knew all the 
laws in the ancient books, if they were unaware of the 
significance of the new experience to which those laws 
were now to be applied. In the facts, quite as much as 
in the legal principles set down in the lawbooks, he 
found the materials for the synthesis of judicial deci- 
sion. In that synthesis the law itself was but the means 
to a social end—the protection and control of those in 
terests in society which are the special concern of gov- 
ernment and hence of law. 

This end was to be attained within the limits set by 
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ymmand of Constitution and statutes, and the re- 
its of precedent and of doctrines by common con- 
regarded as binding, through the reasonable ac- 
social and 


nodation of the law to changing 


1lom1¢ needs 


ial The 


ist the pressing demands of new facts, and in the 


In such a process the law itself was 


need fo 


its continuity was to be weighed 


of the teachings of experience, out of which our 


system has grown. These were the guideposts 
king the way to decision for Justice Brandeis, as 


had been for other judges. What gave his judicial 
er its high distinction was his clear recognition 

these are boundaries within which the judge has 
pe for freedom of choice of the rule of law which 

s to apply, and that his choice within those limits 

rightly depend upon social and economic consid- 
rations whose weight may turn the scales of judgment 
favor of one rule rather than another. 

[It is the fate of those who tread unfamiliar paths to 
misunderstood. There were many, when Justice 
Brandeis came to this Court, who had forgotten on 

er knew, and some perhaps who were not interested 
knowing, that this was the judicial process which, 
oughout the history of the law, has in varying degree 
ved to renew its vitality and to continue its capacity 
growth. It was the method of the great judges of 
past, who had consciously or unconsciously prac- 
ed the creative art by which familiar legal doctrines 
ive been moulded to the needs of a later day. This is 


ter understood today than it was twenty-five yeats 


». In the fullness of time we have seen the shafts of 
ticism which were directed at Brandeis the lawyei 
1 judge turned harmlessly aside by the general recog- 
tion of his integrity of mind and purpose and of his 
idicial wisdom 

He was emphatic in placing the principles of con 
tutional decision in a different category from those 
cases where the law 


hich are guides to decision in 


iy readily be altered by legislative action. He never 
st sight of the fact that the Constitution is primarily 
great charter of government, and often repeated Mai 
constitution we are expounding” 
intended to endure for ages to come, and, conse- 
juently, to be adapted to the various crises of human 


iffairs.”” Hence, its provisions were to be read not with 


the narrow literalism of a municipal code or a penal 


tatute, but so that its high purposes should illumine 


very sentence and phrase of the document and be 


ziven effect as a part of a harmonious framework of 


overnment. Notwithstanding the doctrine of stare 


cisis, judicial interpretations of the Constitution, 
nce they were beyond legislative correction, could not 
taken as the final word. They were open to recon- 


deration, in the light of new experience and greater 


knowledge and wisdom. Emphasis of the purposes of 


ie Constitution as a charter of government, and the 
nerality of its restraints under the Due Process Clause, 
recluded the notion that it had adopted any particular 
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set of social and economic ideas, to the exclusion of 
others which fair-minded men might hold, however 
much he might disagree with them. He was the stalwart 
defender of civil liberty and the rights of minorities 
In the specific constitutional guaranties of individual 
liberty and of freedom of speech and religion, and in 
the adherence by all who wield the power of govern 
ment to the principles of the Constitution, he saw the 
great safeguards of a free and progressive society. 
Justice Brandeis revered this Court as an institution 
which he held to be the indispensable implement for 
the maintenance of our federal system. He believed 
that the Court’s continued strength and influence de 
pend more than all else upon the thoroughness, in 
tegrity and disinterestedness with which its justices do 
its work. Because of that belief he withdrew from every 
other activity; the work of the Court was the absorbing 
interest of his life. Intelligent and disinterested study 
held 


to be the only dependable guaranties of the adequat« 


and the force of reason at the conference table he 


performance of its great task. Although often in the 
minority, he never sought or desired any other assurance 
that the Court would meet its responsibilities 

Justice Brandeis’ active judicial service covered a 
period of twenty-three years, from 1916 to 1939. His 
opinions, appearing in Volumes 242 to 305 of our re 
ports, cover every phase of the wide range of questions 
which came before the Court in this transition period 
hey bear internal evidence of the prodigious labor 
and painstaking care with which they were prepared 
In cases involving the validity of legislation or the ap 
plication of statute or common law to new fact situa 
tions, his opinions, like his briefs at the bar, give us 
the results of his extensive researches into the social 
and economic backgrounds of the questions presented, 
buttressed by expert opinion and accounts of the ex 
perience in other states and countries. His statements 
of fact and law were simple, direct, orderly, powertul, 
proceeding to their conclusion with convincing logi¢ 
In their discussions of the principles of constitutional! 
government and of civil liberty they rise to heights ol 
dignity and power which place them among the great 
examples of legal literature. He was never willing to 
sacrifice clarity to the turn of a phrase, for he wished 
above all to be understood. For laymen as well as 
lawyers his opinions are a compendium of the legal 
aspects of the social and economic phenomena of ow 
times. Together they constitute one of the most im 
portant chapters of the history of this Court. 

Apart from the work of the Couri his life was cen 
tered in his home and in the intimate associations with 
family and friends. His substantial means were devoted 
largely to charity and by choice his home life was 
austere in its simplicity. He exercised a unique pet 
sonal influence over the lives of men and women, young 
and old, who came to him from every walk of life to 


seek guidance and inspiration in his counsel. He rv 
(Continued on page 109) 
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LAWYER AND SOLDIER OF THE CONFEDERACY 


By GEORGE R. FARNUM 


of Boston 


Former Assistant Attorney General of the United States 


UBAL ANDERSON EARLY was 
J born on the third day of Novem 
ber 1816, in the County of Franklin, 
Virginia, according to the testimony 
sible. OF his early 


education he said, “Until I was six 


of the family 


teen I enjoyed the benefit of the best 


schools in my region of the country 


and received the usual instruction 
in the dead languages and elemen- 
tary mathematics.” The following 


~ 


year he was admitted to West Point 


where, as he dryly put it, he “went 
through the usual course and 
graduated in the usual time.” He 


added revealingly, “I was not a very 


exemplary soldier and went through 


the Academy without receiving any 
appointment as a commissioned o1 
non-commissioned officer in the « rps 
of cadets. I had very li-tle taste for 
scrubbing brass, and cares very little 


for the advancem¢ nt to be obtained 
by the exercise of that most useful 


art. 


Commissioned in the armed forces 


1@ promptly marched away to Sta 
! t] hed lk 


the Seminoles in the Florida Ever 
glades. His “first ‘battle’,” as he 
called it, was a skirmish at Lochee 


Hatchee, where he said, “though I 
heard some bullets whistling among 


the trees none came near me, and 


I did not see an Indian.” Then 
followed the bloodless capture of a 
band of red skins who had been 
induced to camp nearby, which hi 


described as ‘‘my last ‘warlike exploit’ 


for many vears.”’ 


After 


perience in soldiering, Early returned 


this somewhat colorless ex 


to Virginia and resigned his com 


mission. “It had not been my 
purpose,” he asserted, “to remain 
permanently in the Army That 


same year he commenced reading 
law in the office of “an 
lawyer,” N. M. 


county seat of Franklin County. He 


eminent 


Taliaferro, at the 


was admitted to the bar two years 
later and, with a short interruption 
while serving in Mexico, practiced 
until the outbreak of the Civil War. 
His practice, he asserted, ‘had _ be- 
come very considerable, and at the 
close of my professional career, I 
believe I was regarded as among the 
best lawyers in my section of the 
state.”” Of the character of his work, 
he added, “I had in a very limited 
degree the capacity for popular 
speaking as generally practiced in 
the states, and it was regarded that 
my forte at the law was not before 
a jury as an advocate but on ques- 
tions of law before the court, espe ial- 
ly in cases of appeal.” Of his habits 
said, “My 


spasmodic, and by 


of work, he labors 


were rather , 
procrastination, I would often have 
to compass a vast deal of work in a 
very short time, on the eve of o1 
during the session of a court.” Bad 


habits, indeed, if they were to be 


carried over into the bitter and 
sanguinary battles of the Civil War! 
Finally, he ruefully volunteered the 
confidence—“‘I was careless in secur- 
ing 


~ 


relying on memory as the only evi- 


and collecting my fees, very often 


dence of them, and the consequence 

was that my practice was never very 

lucrative.” 
Though a supporter of the op- 


ponent to the annexation of Texas 


{ 


in the presidential election of 1844, 


on the outbreak of hostilities with 


Mexico he was commissioned Colonel] 
of the regiment of Virginia volun- 
teers and marched to join Taylor. 
He arrived too late to participate 
in the battle of Buena Vista, after 
which, he asserted, he remained “‘fo1 
the most part inactive, as all fighting 
{where he was stationed] except an 
with guerillas, 


occasional affair 


ceased.” It was here he met for the 


first time Jefferson Davis, then 


Colonel of the First Mississippi Regi- 





ment. “I was struck with his soldier], 
bearing,” he said, adding, “and he 
did me the honor of complimenting 
the order and regularity of my 
camp.” Many years later, when the 
star of each man, which had risen 
high, was then on the descending 
arc of its course, Davis was to write 


“You! 


mander met my entire approval and 


to Early, career aS a com 
secured my admiration.’ 

A follower of Henry Clay, he was 
elected to the Virginia Legislature 
in 1841 at the age 
Fate 


ol twenty-five 
intervened, however, in th 
person of his former law preceptor 
Demo 


cratic principles, decisively defeated 


Faliafiero, who, espousing 


him for the following term. The 
result was a curious interchange of 
roles. Taliafiero’s election forced him 
to resign as prosecuting attorney in 
the circuit courts of several counties 
Early was thereupon appointed to 
two of these vacancies. 

In 1850 he was an unsuccessful 
candidate for the convention called 
to revise the Virginia Constitution 
His defeat he attributed to the fact 
that he 


flinchingly all the 


“opposed firmly and un- 
radical changes, 
miscalled reforms, which were pro 
posed” while ‘“‘the people seemed to 
run wild in their support of them.” 
In 1853 he was again a candidate fol 


the Legislature and again defeated 


In the Virginia Convention of 
1860-61, of which he was a member 
he “opposed secession,”” as he as 
serted, “with all the ability I pos 


sessed,”’ and voted against the ordi 


nance “with the hope that even then 


the collision of arms might b 


] 


avoided and satisfactory ad 


SOTII¢ 


justment arrived at.” “Its adoption,’ 


he declared, “wrung from me bitte! 


tears of grief but I at once recognized 
my duty to abide the decision of m\ 
native state, and to defend her soi 


against invasion,” adding, “I recog 
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H participated 


the right of resistance and 
ition as exercised by our fathers 
76. and without cavil as to the 
by which it was called I 
d the military service of my 


willingly, cheerfully and zeal 


1us he summed up his life to the 
of the beginning of the war. 

most men, I had done many 
s which I ought not to have 

and left undone many things 
h I ought to have done, but I 
done some good, and had not 
mitted any very serious wrong, 
sidering it in a merely worldly 
t of view,”’ concluding, “I would, 
ver, by no means commend my 
iS a pattern for the young, un- 
sit be in the sincerity and integrity 


1 


uurpose by which |] claim to have 


been actuated 


\s a nineteen y old cadet at the 
tary academy he had written his 
her, “I do not believe that I shall 
ome a Bonaparte or a Boliva, 
he who never aspires, nevet 
If he never attained the full 
itary stature of Lee or Grant, 
man or Jackson, he ranks high 
ong the commanders of the war. 


n about fifty en- 


ements from Bull Run to Way- 
sboro, including the bloody battles 
Malvern Hill, Cedar Mountain, 
ond Bull Run, Antietam, Fred- 
Chancellorsville, Win- 
ster, Gettysburg, the Wilderness, 


icksburg, 


nd Spottsylvania. As a member of 
staff summed it up long after- 
irds, “I doubt if there was an of- 


r or soldier in the Army of 


Northern Virginia who, in the open 


ld, was oftener inder fire.” 
Promoted to the rank of Lieuten- 
it General in the spring of 1864 
was given an independent com 
and and ordered to the Shenan- 
aah Valley with the 


rcing Grant to detach some of the 


object of 


ces with which he was relentlessly 
essing Lee before Richmond. After 
feating Hunter and driving him 
stward into the mountains, Early 


scended the Valley, crossed the 


’otomac and made a sensational 


} 
i 


emonstration against Washington 
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JUBAL A. EARLY 


that caused a near panic in the 
North. After defeating Gen. Lew 
Wallace, of Ben Hur fame, he re- 
turned to the Valley. 


Grant then sent Sheridan against 
him with a formidable force. At 
Winchester and Fisher's Hill Early 
was successively defeated. At Cedar 
Creek, however, he suddenly turned 
and struck the Union Army in its 
leader’s absence. It was only saved 
from rout by the timely and dramatic 
“from Win- 


twenty miles away.” At 


arrival of Sheridan 
chester, 
Waynesboro what remained of 
Early’s little Army was overwhelmed 
and destroyed. Conspicuous in this 
achievement was the gallant Custer, 
destined to meet a tragic end a few 
years later while fighting against 
hopeless odds on the Little Big Horn. 
In retrospect, Early declared, “The 
only solution of this affair [at 
Waynesboro] which I can give is that 
my men did not fight as I had ex- 
pected them to do,” adding by way 
of extenuation, “yet some excuse is 
to be made as they knew that 
they were weak and the enemy 
strong.” 

The feeling in the South against 
Early because of his successive de- 
feats by Sheridan was bitter and 
derisive. His record was compared 
to that of Jackson in the Valley in 
the early days of the war. On one 
occasion a Richmond mob painted 
certain artillery consigned to him, 
“Gen. Sheridan, care Gen. Early.” 
His great fighting record in the Army 
of Northern 
successes against Hunter in the Valley 


Virginia, his early 


were forgotten, and the facts that he 
was fighting under a rapidly paling 
star and against numerically superior 
forces were ignored by the fickle 
multitude. To appease this feeling 
and restore confidence in the Army, 
Lee relieved him of his command 
after Waynesboro, though with 
strong assurances of his own abiding 
respect and confidence. Ten days 
later the sun of the Confederacy set 
at Appomatox Court House. The 
news reached Early as he lay sick 
in an ambulance. “Without the 
slightest irreverence I will say that 
the sound of the last trumpet would 


not have been more unwelcome to 
my ears,” he exclaimed. 

Although about thirty years re 
mained of his life, of it little has 
been recorded and it may be briefly 
summarized. He fled to Mexico 
disguised as a peddler to escape arrest 
—inspired by what Sheridan called 
in his Memoirs an imaginary fear. 
Next he turned up in Canada, where 
he tried unsuccessfully to organize a 
Confederate exodus to New Zealand. 
In 1869 he came back to his native 
state and resumed the practice of 
law at Lynchburg, at least for a 
while. Later he obtained lucrative 
employment with the Louisiana 
Lottery. He remained stubbornly 
“unreconstructed” to the end. Dur- 
ing the war with Spain a certain 
Confederate veteran is said to have 
remarked that what he anticipated 
with greatest interest in the next 
Jubal 
Early would say when he met Fitz 


world was hearing “What 


Lee wearing a Yankee uniform!” 

“Old Jube” he was called by his 
men because of his austere manner, 
hard and stubborn fibre, and patri- 
archal appearance. He was tall and 
slim and stooped with rheumatism 
which he contracted in Mexico and 
which plagued him all the remain- 
ing days of his life. Parenthetically, 
as a result of a disasterous explosion 
on a Mississippi steamboat while 
returning to his command after a 
furlough and in which he almost 
lost his life, he claimed to have ex- 
perienced at the time “a decided 
improvement” in his distressing ail- 
ment. However, he hastened to ad- 
monish others that he “would not 
advise blowing up in a western steam 
boat as an infallible remedy.” 

He never married and was at heart 
a lonely man. He was given at times 
to cutting speech not infrequently 
combined with mordant humor. He 
could not be called a man who 
walked humbly with the Lord and 
was resentful of anything he deemed 
calculated to unfairly belittle him 
or his record. Protesting against the 
sartorial aspersions of a certain writer 
whom he said “has described my 
dress as being habitually like that 

(Continued on page 116) 











Williams 


the lawyers, but has been a subject of editorial comment 


North Carolina has interested not only 


in the lay press. We here present excerpts from several 


editorials which have appeared on this notable case. 


Society? Family First! 


result of the United States Supreme Court's 
Williams vs. North Carolina, 
states which declined to recognize the easy divorce laws 


of Ne vada 


As a 
decision in the case of 
now must do so. 


* * * 


Some regard it as a step in the right direction—that Is, 


an effort to bring the widely divergent state divorce 
laws into a more harmonious relationship. Said Justice 
Douglas: “North Carolina may enforce her own policy 


But 


has an interest in the protection of innocent offspring 


regarding the marriage relationship society also 
of marriages deemed legitimate in other jurisdictions.” 


a * * 


We, too, are thinking of society, but first of the pillar 
backbone—the God forbid 


was the 


of society, its very family. 


that we get to the point where, as case in 
Russia, a spouse had only to declare the desire for a 
divorce before a notary public and the divorce became 
a fact. Yet, remembering a few years back, the efforts 
of various states having resort cities to use the dissolu 
tion of marriages as tourist bait, we fear the con 
sequences of this decision. 

Clearly, it is the time for the Congress to take a hand 
Perhaps a uniform divorce law will be an invasion of 
state rights. But certainly, with this decision on the 
books of the 


evils 


Supreme Court, it is the lesser of two 


The Commercial ippeal, Memphis 
The Law of Divorce 


The decision of the United States Supreme Court 


on Monday, afirming the right of the State of Nevada 
to determine the domicile of persons obtaining divorces 
in that free and easy commonwealth, seems to dispose 
of another “twilight zone’ of American law arising 
out of our dual system of government. 

\t the same time it clears up the marital status of 
thousands of couples who have been living in wedlock 
sanctioned by a previous Nevada divorce, but frowned 
upon by courts of their own states, which have refused 
Nevada to 


domicile of its temporary residents for divorce purposes. 


to recognize the right of determine the 


From the strictly legalistic point of view, there ap 


pears little to criticize in the decision. It appears to be 
in line with the procession of law from status to contract 


13th But 
that this trend should now prevail 


that has been going on since the century. 


strange, is it not 


WILLIAMS v. NORTH CAROLINA 


Editorial Comment from the Lay Press 


with respect to ancient status of matrimony, just when 
it is being reversed so sharply in social and labor legisla 
tion? 
a * * 
The two trenchant dissenting opinions of Justices 


Murphy and Jackson reflect that former, older re 


luctance of the court, and also mirror widespread 
presumptions in favor of special sanctity and perma 
nence for the marriage contract. 

In oxcart or stagecoach days, the significance of a 
decision like that of last Monday would have been slight 
In an age of general ownership of automobiles and 
trailers, and with the flivver airplane on the horizon 
its effect will be immense. Of what avail for any stat 
to enact or to maintain strict divorce laws, when any 
citizen or couple can take a run-out powder on the local 
courts as free fancy suggests? Of what use, even, to keep 
up bans against the mail-order divorce pioneered by our 
Mexican friends at convenient post offices along th 
Rio Grande? 

* * * 

But for all practical purposes, the latest decision of 

the Supreme Court applies to the 48 states the rule of 


the naval convoy in reverse. The speed of the convoy 
is the speed of the slowest ship; but from now on, the 
speed of divorce will tend to be that of the fastest state 
Perhaps the advocates of a federal uniform divorce law 
already have what they wanted. 


The Daily News, Chicago 


Nevada’s Divorce Mill Made Legal Institution 

Ihe surprising decision of the Supreme Court, by a 
6-to-2 division, that Nevada divorces must be given 
“full faith and credit” by the courts of all other states 
establishes Nevada’s most profitable industry on a firm 
foundation for the first time. 

Heretofore, it has been generally considered by the 
legal profession that the bulk of Nevada divorces were 
only good as long as they were unchallenged, and that 
a dissatisfied divorced spouse might upset the decree in 
almost any other state, given the right set of circum 
stances, such as absence from court of one of the parties 
incomplete legal service, or the like 

From now, however, it appears that courts will be 
precluded from examining the circumstances or chal 
lenging the jurisdiction of the Nevada courts, which 
will themselves decide all questions of jurisdiction, serv 
ice and the like, once and for all. 


. * . 


The section of the Constitution under which the 
decision was rendered is Section 1 of Article IV, which 
reads “Full faith and credit shall be given in each Stat« 
to the public acts, records, and judicial proceedings 
of every other State. And the Congress may by general 


laws prescribe the manner in which such acts, records 
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WILLIAMS V. NORTH CAROLINA 


proceedings shall be proved, and the effect thereof.” 
court said specifically that it passed no opinion 
hether Congress might, under this section, modify 
which one state must recognize the 
ces of another. It merely noted that Congress had 
no such action, and held that accordingly the 


fullest sense of its 


extent to 


yn must be construed in the 


Is 

he majority opinion, delivered by Justice Douglas, 
hints that Congress could take action to limit the 
Such action might perhaps be 
requirements which would 


ce-mill business 


etting up residence 
ent a flood of competition from other states offer- 
still Nevada. That very 
rt residence requirements may be set up is the most 
from this precedent-upsetting ruling 


more liberal terms than 


ous danget 
the Supreme Court. 
Obviously, the ruling does not sustain the validity 
livorces granted outside the United States, as, for 
still be examined 


state, since the acts of courts of 


nple, in Mexico These may 


the courts of any 
ign countries are not required to be given “full 


h and credit.” 
Los Angeles Times 


“Full Faith and Credit” 

[he Supreme Court has faced manfully the thorny 
estion of conflicting state divorce laws and reduced 
it question to fundamental legal terms. On behalf of 
majority of the court, Associate Justice Douglas, afte1 
iewing the legitimate concern of sovereign states in 

marital status of persons domiciled within their 
rders, stated: “Thus, it is plain that each state, 
virtue of its command over its domiciliaries and its 
ye interest in the institution of marriage, can alter 
thin its own borders the marriage status of the spouse 
niciled there, even though the other spouse is absent” 
ind added that such acts should be given full faith 
d credit in other states, even though it may conflict 


a 


th the policy of the latter. 
Dissenting, Associate Justice Jackson asserted that the 
ijority opinion “nullifies the power of each state to 
tect its own citizens against dissolution of their 
irriages by the courts of other states which have an 
isier system of divorce.” 
Here, concretely stated, are the two legal issues upon 
hich the “full faith and credit” clause of the Constitu- 
on, as applied to divorce and marriage laws, must be 
gued. Previous decisions had attempted to reconcile 
rights of the state of “matrimonial domicile” with 
hose of the state recognizing the individual domicile 
one of the spouses and granting divorce and re 


irriage on that basis. The result was that a remarriage 


lollowing divorce—perfectly legal in Nevada—was con- 


lered an act calling for heavy penalties in North 
irolina. The present decision, if sweeping, at least 
is the merits of forthrightness and clarity. 

\s for the social aspects of the question, it was necessa 
for the court to balance the possibility of encouraging 
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divorce against the actuality of denying the legality of 
many existing marriages and the legitimacy of many 
children of such marriages. In deciding against the 
latter course, the court appears to have followed the 
path of practical wisdom. The legal divorce tangle in 
the United States cannot wholly be straightened out by 
the Supreme Court, neither can the causes of divorce 
or unhappy marriage be removed by refusing the one 
or denying that the other exists. The legal question can 
only be resolved by a process of evolution whereby the 
divorce laws of the several states will attain a measure 
of uniformity, reflecting a mean of social morality within 
the whole United States. The social problem of divorce 
can be ameliorated only by raising that mean. 
New York Herald Tribune 


The Divorce Law Reversal 


Has each state the right to determine the marital 
status of those who live within it? Or must it recognize 
the contrary laws governing marriage and divorce in 
another state, perhaps 3000 miles away? 

* * om 


In reversing the North Carolina court and the old 
Supreme Court rule, Justice Douglas plainly was seek 
ing to bring some order to the long-existing chaos. 
“Within the limits of her political power,” he said, 
“North Carolina may enforce her own policy regarding 
the marriage relation. But society also has an interest 
in the protection of innocent offspring of marriages 
deemed legitimate in other jurisdictions.” And so, the 
majority concludes, a divorce in one state is not to go 
unrecognized in another “merely because its enforce 
ment would conflict with the policy of the latter.” 

This goes right along with Justice Holmes’ dissent in 
the 5-to-4 Haddock case of 1906. Taking the position 
that the Supreme Court on that occasion reversed a 
“previously well-considered decision” (Atherton vs. 
Atherton, 1901), Justice Holmes said the 1906 rule 
would be “likely to cause considerable disaster to in 
nocent persons and to bastardize children hitherto 
supposed to be the offspring of lawful marriage.” 

The separate dissents of Justices Jackson and Murphy 
in the new case are among the sharpest in a long time. 
The former says that the decision “ushers in a new order 
of matrimonial confusion and irresponsibility,” that it 
exacts a price which “we did not have to pay yesterday” 
and must pay tomorrow “only because this court has 
willed it so.” Justice Murphy finds the decision brings 
“undesirable rigidity” into a matter on which the states 
hold “divergent views.” 

A decision which reverses the controlling rule on 
recognition of divorces in other states is bound to have 
many repercussions, some of them of a disruptive nature. 
In so far as the new rule will reduce the confusion which 
permits persons to be recognized as married in one state 
but not married in another, it is all to the good. But 
like Nevada’s divorce mill will 


states which do not 


79 











inevitably resent a situation which, in effect, authorizes 
Nevada to make other states’ marriage and divorce laws 

Ihe Supreme Court's overturn of its old rule is a 
cue to those who have worked for uniform divorce laws 
efforts he 


mediate agreement that forces South Carolina, which 


to renew then solution is not an im 


permits no divorce, and Michigan and Wisconsin, which 
recognize eight grounds, into the same straitjacket. It 


is rather an approach toward harmony such as_ has 


been achieved by the uniform laws movement on such 

fronts as trafic and commercial re eulations and license 
taxes 

P sf Dispatch, Si Louts 

Nevada Divorces 

Whatever else may be said of it, the Supreme Court's 

ruling that North Carolina is bound to accept the 

Nevada divorce 


purpose in directing attention to the deplorable state 


validity of a decree serves a_ useful 


of the law of domestic relations in this country 


* * 7 


these facts available, the 


With 


written by 


majority opinion, 
Douglas, said “we must 
(Williams and Mrs 


had a bona fide domicile in Nevada, not that 


Associate Justice 


assume that the petitioners 
Hendrix 
the Nevada domicile was a sham,” and it was to this 
evasion of the basic issue that Justice Jackson took em 
phatic exception Certainly,” he said, “we cannot, as 
the court would, by-pass the matter by saying that ‘we 
must treat the present case for the purposes of the 


limited issue before us precisely the same as if the 
petitione! had resided in Nevada for a term of years 
and had long ago acquired a permanent abode there.’ 
I think we should treat it as if they had done just what 
they have done 

In refusing to acce pt this view (which has long been 
the rule in the District) the majority of the court, in 
effect, held that the domestic relations law of all the 
states henceforth is subject to the divorce law of Nevada 
Ihis means that no state can protect the marriage rights 
of its residents, nor the rights of children, if a spouse 
has the means to travel to Nevada and establish brief 
and fictional residence for the purpose of obtaining a 


divorce on the flimsiest kind of grounds 


The Sta Washington, D.C 


Those Nevada Divorces 


The United States Supreme Court has upheld the 
Nevada divorces of two North Carolina ce« uples, even 
though the two spouses who got the divorces immediat« 
ly made their residence claims ridiculous by returning 


to the state of their actual residences 


. > = 


In the Supreme Court case Justice Robert H Jackson 


state of original—or 


dissented. He insisted that the 
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allowed to judge the 


Ne \ ada 


Jac kson’'s proposal] i! 


actual—residence be 


divorce by its own laws. Justice 
its logical following-out, might seem to take the Sevent} 
Commandment away from Moses and hand it over t 
Rand-McNally 


her status as a wife, and the very 


Once a Reno divorcee had remarried 
legitimacy of he: 
children, would depend on the jurisdiction in which s| 
made her home. 


Several women’s organizations have proposed a unl 


form national divorce law to remedy the evil of clashing 
jurisdictions. ‘This is a step that should be approache 
with great caution. Would it not be simpler, and prob 
ably better, to set up instead a uniform time limit for 


transfer of a citizen’s residence from state to stat 


rhis might not only stop the curse of mail-ord 
divorces, but solve many puzzles of franchise, pensions 
and aid to indigents as well. 

The Sun, Chica: 


Divorce Decision 


The United States Supreme Court's validation of th 
Nevada 


Lines law comes Ol 
the heels of a report culled from federal census returns 


six-week divorce proceee 


by the American Institute of Family Relations, showing 


just how the nation stands now in per entages of the 


I 


detached unattached The national averages show 


according to the institute, that 1.4 per cent of the mer 


divorced; and thougl 


and 2 per cent of the women a1 g 
this proportion is not as large as trends would indicat 
it does not, on the other hand, include those who have 
remarried 


* * * 


Much of the Supreme Court's interest seems to have 


been absorbed by the question of whether “domicile, as 
distinguished from a mere residenc can be attained 
in six weeks’ time Associate Justice Jackson, one ol 
the dissenters, observed that Nevada “may as readil 
prescribe six days” and that logically the “constructiy 
domicile” and “mail-order divorce” may be the termina 
tion of this oddity. \mong other oddities may be 
mentioned the fact that New York, where Mr. Jackson 
practiced law, doesn't even require residence for divorc 
litigants, provided the exclusive ground for divorce 
established. 


As in most and too many things, the individual at 
titude toward divorce leniency is colored chiefly by the 
contemporary state of the individual’s home life. Ap 
plication, in the Nevada case, of the constitutional r 
quirement that “full faith and credit shall be given 
each State to the publi¢ acts, records and judicia 
proceedings of every other State 
rigid” by dissenters from the 


“And the ( ongress 


laws prescribe the manner in which such acts, records 


was prot stk d as too 


opinion Yet the samé 


article continues nay by general 
and proceedings shall be proved and the effect thereol 
Ihere’s a remedy, all right 


The Times-Picayune 


if the people want it. 


New Orleans 
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of Federal Judges 
Circuit met in 
and 12, 1942. 


in attendance, 


HE Conterence « 
the Seventh 


( i270, December | 


the judges we! 
one, who was out of the city. 
present was Director Henry P. 
Administrative OI! 


1 United States Courts 


( dler of the 


highlight of th 
Hon 


Justice [ 


meeting was 
Miller, 
States 
District of 


iddress of Justin 


Clale nited 
( t ol \ppeals LO} the 
( imbia, on 


Federal 


h appreciated 


Supporting Personne! 


Courts” which was 


Porous discussion 


was provoked 


the action of Washington 


Conference of Senior Circuit Judges 
mending passage of a modified 
terminate sentence law \ full 
frank (though not always friend 


criticism of the proposed chang 
With 


absent, the 


acterized the discussion. 


judge 


tempol irhly 
rict judges finally voted on the 
isability of passing the bill. The 


it Was a tie vote 


[he report to ti Judicial Con 


nce on this controversy-produ¢ 

measure was th sult of much 

dy by judges of the District and 
{ cuit Courts ol \ ppeals 

[he criticism at our conferenc« 


to Section | of Title 2 


s directed 


the Act, 


provided 


which 


7 
aetermines 
t a sentence 4 imprisonment tor 
ore than one should be im 


wsed on an offender the 


original 
ntence shall be 


rally, for the ie 


nprisonment gen 


4 
mum term pre 


I ibed by law 


re follow prot 15 


maximum senten 


for reducing 
lo such lesse? 
mas the judge may 


ite after the case | 


deem appro 
is been further 
nsidered. 

1943 
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JUDICIAL CONFERENCE OF THE SEVENTH CIRCUIT 


By HON. EVAN A. EVANS 


United States Circuit Court 


of Appeals 


Presiding Judge, 


The first criticism was directed to 


the requirement that the district 


judge, in the first instance, should 
pronounce an “original” sentence 
“shall 


term prescribed by law.” 


which be for the maximum 
Very few 
sentences are for the maximum sen 
tence provided by the statute. Many 
not more than one-tenth of 
The 
“original” sentence, it was be 
strike the 
offende 


are for 


the maximum. harshness of 
that 
lieved, might terror in 
the 


make the district judge look ridic- 


heart of and would 


ulous. 


It was, however, explained that 


this sentence would be changed in 
six months when the Board made 
Views were 


that the 


its recommendation. 
rather freely expressed 
recommendation of the Board would 
not be as intelligent as the judgment 
of the district judge, helped by the 
report of his probation officer. At 
that 


the district judge was not required 


tention was called to the fact 


to accept the report of the Board of 
Corrections. This was pointed to 
by the adverse critics of the measure 
as prolonging the period when 
prisoners’ friends would direct their 
efforts to securing a lessening of the 


sentence. 


Che Committee which drafted the 
proposed bill and recommended its 
adoption concluded that the “sen- 
tencing function be left in the trial 


courts. 


’ It, however, concluded that 
where the judge decides not to put 
the offender on probation and where 
the exceeds one 


sentence year, it 


would be helpful “before finally 
determining the length of sentence 
to have the fullest information con 
cerning the prisoner and the prospect 
for his rehabilitation which can be 


gained during the first months of 


his treatment in the institution to 
which he was sent.” 

Numerous other provisions of the 
bill failed to draw any adverse criti 


cisms. 


Almost equally provocative of dis 
cussion was the inquiry as to sen 
tences pronounced throughout the 
circuit involving violations of the 
Selective Service Act, which quickly 
narrowed to cases where the defend 
ant clatined to be conscientiously 
oppesed to war, but failed to furnish 
pe'suasive evidence that it was his 
conscience rather than his fears that 
was Methods adopted by 


different judges to obtain the truth 


aroused. 


in these cases, and the extent of the 
punishment, brought forth citations 
of many queer cases. That the en 
forcement of this Act will, during 
the coming year, occupy much of the 
attention of the district judges, was 
apparent. 

The effort of the Washington Con 


ference to secure distribution of 
district judges among the circuits 
that the 


from the Seventh Circuit regularly 


disclosed district judges 
contributed to the congested districts 
in other circuits which were Wash 
ington, Philadelphia, New Jersey, 
Cleveland, and New York City. Last 
year, district judges from the Seventh 
Circuit spent approximately fifteen 
weeks in other circuits. 

All district judges reported to be 
current with all their work. 

Much satisfaction was expressed 
over the prospects of the passage of 
an act to provide official court re 
porters in all district courts. Of all 
improvements in federal court work 
this proposal is the oldest and prob- 
ably the most widely supported pro 
posal submitted in the last fifty years. 
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HE announcement by the Office 
vo Defense Transportation on 
December 15, 1942, urging the 
abandonment of meetings and con 
ventions which will not contribute 
in an important way to the winning 
of the war raised serious questions of 
policy affecting the program of the 
Association. Prompt decision with 
respect to the mid-year meeting of 
the House of Delegates, the annual 
meeting of the Association, and the 
meet 


continuance of the regional 


ings was thereby made _ necessary. 


Accordingly, a meeting of the Board 
of Governors was convened at Chi 
cago on January 15 and 16 primarily 


to consider these important ques 


tions. 
In recording what was done, it 
seems proper to set forth briefly 


some of the considerations which led 


to the conclusions which were 


reached. Although some difference 
of opinion was manifested as to what 
should be the policy of the Associa 
tion with respect to meetings, there 
was general agreement that the ad 
ministrative officers of the Associa 
tion are charged with the duty and 
responsibility of making available 
every facility necessary to the effective 
execution of the program of war 


work which has been undertaken 
In the course of the discussion as to 
the advisability of holding a mid- 
year meeting of the House, it was 
pointed out that not only is there a 
necessity for enlisting the assistance 
of its members in the execution of 
the program which is being carried 
forward under the direction of the 
Committee on Coordination and 
Direction of War Effort, but 


also there have arisen new opportuni 


that 


ties for service which involve im- 


policy, the 


portant 
decision of which 


questions of 


should be made 
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BOARD OF GOVERNORS’ 


By JOSEPH D. STECHER 


Assistant Secretary, American Bar 
Association 


only by the representative govern 
ing body of the Association. It was 


considered that assistance by the 
legal profession to members of the 
armed forces and thei dependents 
as well as assistance to many govern- 
mental agencies and the civilian 
population generally in dealing with 
problems created by the war repre- 
sent a direct, distinct and necessary 
contribution to the war effort. It 
was urged that many of the problems 
thus involved can be dealt with 
effectively only in particular com- 
that 


by which the necessary leadership 


munities and the only agency 
and guidance can be provided for 
the whole Bar of the country is the 
representative House of Delegates. 
Practical considerations were not 
overlooked in arriving at a decision. 
It was recognized that the transporta- 
tion system of our country is already 
seriously overburdened and _ that 
within the course of the current year 
conditions in this respect may grow 
worse instead of better. Consequent- 
ly, it appeared to be unwise to at- 
tempt at this time to determine the 
question of holding an annual meet- 
ing some six or eight months hence. 
It was suggested that the question of 
whether a mid-year meeting of the 
House should be held should be 
considered upon the assumption that 
the usual annual meeting may not 
be possible. It was pointed out also 
that a meeting of the House of 
Delegates is in no sense a convention 
and since its membership is divided 
among all the states and territories, 
such a meeting would cast no serious 
burden upon transportation facili- 
ties. The foregoing considerations 
led the Board to the conclusion that, 
irrespective of what may prove to be 
feasible as to an annual meeting 
later in the year, a mid-year meet- 





MEETING 


ing of the House at an early date is 


necessary for carrying forward ef 


fectively the Association’s present 
program and for the determination 
of questions ol policy involved in 
the expansion of that program. It 
was, therefore, decided that a meet 
ing of the House of Delegates shall 


Beach 
Monday 


be held at the 
Hotel at 
March 29, 1943, continuing for such 


Edgewater 


Chicago, on 


time, probably two days, as is neces 
sary to dispose of the business befor: 
this date 


it. Selection of was in 


fluenced by constitutional require 
ments as to notice and in order to 
provide an adequate opportunity 
for members of the House to 
acquaint themselves prior to the 
meeting with those subjects which 
will appear upon the calendar. 
Although 


subjects to be placed on the calendai 


determination of th 


Committee of the 


Rules and Calendar and 


is vested in the 
House on 
therefore, not within the jurisdic 
tion of the Board of Governors, the 
informal opinion was expressed that 
in compliance with the standards 
established by the Director of Trans- 
portation the calendar should be 
confined to those subjects involving 
service to the nation by the Bar in 
dealing with problems created by 
war conditions. In connection with 
the meeting, the Board directed the 
Secretary to advise the Chairmen of 
Sections and Committees that they 


should not plan council or com 
mittee meetings at the time of thi 
mid-year meeting unless, on account 
of the exigencies of war work, the 
is of the 


opinion that such a meeting is re- 


Coordination Committee 
quired. 

Following the decision to hold th« 
meeting of the House on March 239, 
the Board fixed the time and plac« 
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URNAL 








he meeting of the State Delegates 
the purpose ol nominating ol- 
s; and members of the Board of 
rnors, such meeting to be held 

Beach Hotel 

March 30. 


With respect to the annual meet 


the Edgewater on 


sday morning, 





an invitation received from the 
Illinois State Bar 
Chicago Bar 


Association and 
Association to hold 

meeting in Chicago was ack 
vledged with the explanation that 
time and scope of such meeting 
st necessarily await future de- 
ion. Without 


that 


formal action, it 


the program of 


the 


agreed 


sional meetings should, for 
sent, be postponed. 

Because of the necessity of action 

ior to the mid-year meeting, the 


Board considered the report of the 


Committee of the Criminal Law 
Section on Courts and War Time 
Social Protection and gave its ap 


HE Datty Recorp of January 
13. published in Omaha, contains 

uling by County Judge Charles J. 
Southard, based upon an advisory 
pinion furnished to the judge at his 
request by the Omaha Bar Associa 
the effect the 


statutes by 


tion, to that under 
Nebraska 


roxy, correspondence ot telephone, 


“marriages 


rformed in Nebraska, are not valid 
inless performed according to the 
customs of a religious 
both 
irties are members.” 

The Civil 
lexas holds that the Act 
he Soldiers’ and Sailors’ Civil Relief 
1942, does not 


ites and 


society of which contracting 


Court of Appeals of 


known as 


\ct Amendments of 


pply to afford relief to a soldier 


I contracted an indebtedness 


no 
fore the effective date of the 
iidiers’ and Sailors’ Civil Relief 


ct of 1940, and who was thereafter 


1943 Vor. 29 
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proval to the committee's program 


for procuring legislation and _ its 
adequate enforcement in controlling 
venereal disease and suppressing 
prostitution. Statistics assembled by 
the committee as to conditions dur- 
ing the last war revealed a problem 
of alarming magnitude with which 
those in charge of our military forces 
are deeply concerned. In the resolu- 
tion of approval adopted by the 
Board, all state and local bar asso- 
ciations are urged to cooperate with 
the committee in its important task. 

Acting upon the joint request of 
the Sections on International and 
Comparative Law and Patent, Trade- 
mark and Copyright Law, the Board 
authorized the creation and appoint- 
ment by the President of a special 
committee of seven members to deal 
with the subject of “The Custody 
and Management of Aliens’ Proper 
the 


ty.” Request for creation ol 


WAR NOTES 


By TAPPAN GREGORY 


Of the Chicago Bar 


inducted into service, where the law 
suit in question to enforce the in- 
debtedness went to judgment before 
the Amendments were enacted into 
law. 

Ihe provisions of the Soldiers’ 
and Sailors’ Civil Relief Act of 1940, 
authorizing stay of proceedings, are 
intended to protect a soldier or 
sailor in the military service not only 
during the pendency of suit before 
judgment, but pending the determi 
nation of an appeal from such judg- 
ment. This is the holding of the 
Supreme Court of New York in Erie 
County. 

The language of the Soldiers’ and 
Sailors’ Civil Relief Act Amend- 
ments of 1942, providing that no 
sale, foreclosure or seizure of proper- 
ty for non-payment of money due or 
other breach of the the 
obligation shall be valid after the 


terms of 


such a committee, it was stated, was 
precipitated by the action of the 
Alien Property Custodian in seizing 
certain United States patents and 
applications for United States pat 
ents. 


Enlargement of the Special Com 


mittee on Administrative Law to 
nine members to conform to. the 
amended rules of the Conterence on 


Administrative Law was also ap 


proved by the Board 

The foregoing summarizes briefly 
action taken with respect to matters 
on the 


of principal importance 


Board’s agenda. Consideration was 
given also to many administrative 
The 
held 


immediately prior to the mid-year 


problems not here reviewed. 
Board’s next meeting will be 
meeting of the House, the exact date 
being left to determination by the 
President 


Act and 
during the period of military service 


date of the enactment ol the 


or within three months thereafter, 


except pursuant to an agreement, 


“unless upon an order previously 
granted by the court and a return 
thereto made and approved by the 
court” has been construed by the 
Court of Chancery of New Jersey to 
mean previous to the commencement 
of military service rather than to the 
enactment of the Act. 

American Law and Lawyers calls 
attention to a ruling by the Supreme 
Court of Queens in New York Stat 
refusing to relieve from the burdens 
of foreclosure the business of a soldier 
which was being carried on under 
his supervision while he was sta 
tioned in Brooklyn. 

In the District the 
Southern District of California, Cen 


(Continued on page 114) 
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Williams v. North Carolina 


VEN in a time of national absorption in the tasks of 
war, the majority and minority opinions in this cause 
célébre are likely to be the subject of much discus- 

sion, not only in the law reviews and among lawyers and 
the judges in state courts, but also in the press and public 
forums, and possibly in the social and political spheres 

This month we review this decision in our usual man- 
ner, which is meant to be as uncontroversial as a photo- 
graph. For the information of the Bar, we present also 
excerpts from editorials in leading newspapers in different 
parts of the country, which reflect the first reactions of 
the lay press. In subsequent issues, the JouRNAL will 
present articles by specialists in the field of conflict of 
laws and by leading members of the Bar. 

Suggestion has already been made that the American 
Bar Association should be called on for advice and assist- 
ance, particularly in the formulation of uniform laws to 
govern marriage and divorce. If the time should come 
when public opinion crystallizes on the choice of a legis- 
lative remedy for the present confusion and conflict, the 
representatives of the Bar will surely be available for such 
further public service as can be rendered. 

Before taking part in the public discussion and in the 
guidance of public opinion, members of the Bar will do 
well to read carefully and analytically each of the four 
opinions filed by the Court in this case. Although the 
Attorney General of North Carolina submitted broadly 
in all courts the issue as to whether or not Haddock v. 
Haddock was still the law of the land, and although the 
record contained evidence upon which narrower issues 
could also have been raised, the prevailing opinion is at 
many points very guardedly stated and carefully limited. 

The prevailing opinion was careful to say that “If the 
case had been tried and submitted on that issue only 
(that the Nevada divorces were collusive) we would have 
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quite a different problem, as Bell v. Bell indicates. We 


have no occasion to meet that issue now and we indicate 
no opinion on it.” 

Lawyers may be disposed to ponder what would have 
been the outcome of the trial and appeal of the Williams 
case if, instead of a general verdict, the trial court had 
submitted to the jury interrogatories calling for special 
findings and the jury had found a fraudulent and collu- 
sive intent. With only a general verdict, the Supreme 
Court found it necessary to reconsider the Haddock case. 
The majority opinion certainly leaves no room for further 
reliance on the Haddock case but requires that each chal- 
lenge of the validity of a “Nevada divorce” shall be spe- 
cifically made and sufficiently supported by evidence as 
to the fraudulent and fictitious character of the claimed 
change of domicile. 

The constitutional questions as to the application of 
the “full faith and credit” clause and its implementation 
by Congress in the exercise of authority granted by that 
(they) 


shall be proved and the effect thereof” are of even more 


clause to “prescribe the manner in which 


far-reaching importance than the narrow and limited 
effect of the opinion by its application to the particular 
case. Lawyers will especially ponder this observation by 
Mr. Justice Jackson: 

The effect of the Court’s decision today - that we must 
give extraterritorial effect to any judgment that a state honors 
for its own purposes—is to deprive this Court of control over 
the operation of the full faith and credit and the due process 
clauses of the Federal Constitution in cases of contested 
jurisdiction and to vest it in the first state to pass on the 
facts necessary to jurisdiction. It is for this Court, I think, 
not for state courts, to implement these great but general 
clauses by defining those judgments which are to be forced 
upon other states. 

Here are issues which merit full and enlightened dis- 
cussion, because of their vast impact on the American 


svstem of government by laws. 


Furthering the War Activities 

HE Board of Governors has called a meeting of the 

House of Delegates to begin March 29 to consider 

and act upon the report of its Committee on Coor- 
dination and Direction of War Effort and proposals 
which are to be made looking towards the extension of 
that work and efficient and effective action by the lawyers 
of the country in the common effort to win the war. 
Having in mind the agreed cooperation with the Office of 
Defense Transportation in relieving the railroads from 
all unnecessary travel, the Board felt that the urgent ne- 
cessity of harnessing the energies of lawyers to a coor- 
dinated effort, the desirability of making sure that the 
House of Delegates, as the Association’s governing body, 
be informed not only as to what has been planned and 
accomplished, but as to what has been planned for the 
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EDITORIALS 


re, not only warranted but required a meeting of the 
House of Delegates. 

ist March the House of Delegates set up the structure 

rganization of the war effort under the direction of 

three-man Committee on Coordination and Direction 

War Effort. That group reported real progress at the 
Detroit meeting of the Association. We may expect from 

committee next month a report of accomplishment. 

; to be hoped that not only will we be told of accom- 

shment, but that plans will be announced which will 

mit of an even greater participation of the bar in 
rthering the war activities. Members of the House, as 
nfluential individuals in their own communities, might 
well be brought into harness for more direct assist- 

e in the implementation of the bar’s program. 

[he growing interest in post-war problems and the 
many proposals now being made for programs relating 
thereto, the fundamental changes in our social, economic 
and political structure manifest in some of these pro- 

sals, suggest that the American Bar give consideration 

these problems and that determination be made as 
early as practicable as to the extent to which the Asso- 
ition should embark upon studies relating thereto and 

y best it may bring before the profession and the public 
methods to avoid the errors and pitfalls which may exist 
n plans for making a better and safer world. 

That the post-war world will see striking changes is 
almost a certainty and that the bar of America can ren- 
ler an important public service in analyzing means and 
methods and in order that such changes can be safely ac- 
complished, it is imperative to see clearly, to think sanely 
and to speak courageously. To ascertain what is practical 
ind to foster that which tends to curtail evils and to 
ppose that which may tend to bring confusion or de- 
stroy the free and forward looking society constitutes 

t only the duty but the privilege and right of American 


wyers. 


Mr. Justice Brandeis 
1856-1941 
HE great Justice died on October 5, 1941 shortly 
before his eighty-fifth birthday. On the morning of 
December 21, 1942 members of the Supreme Court 
Bar met to pay him tribute. Judge Learned Hand, Paul 
Freund and Senator Norris spoke. Resolutions were 
idopted which, at noon, were presented to the Supreme 
Court by the Honorable Calvert Magruder, the United 
States Circuit Judge whose judicial district includes Bos- 
ton, the scene of Brandeis’ practice as a lawyer and of his 
sreatest efforts while a member of the Bar. Mr. Attorney 
General Biddle addressed the Court with heartfelt emo- 
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tion. The Chief Justice directed that the resolutions be 
spread upon the permanent records of the Court and then 
replied in words of deepest sincerity. 

Brandeis was so great a judge and the tributes to him 
in that capacity are so richly deserved that it may be well 
to recognize what his life can mean in terms of courage 
and inspiration to all of us who are practicing lawyers. 

He was an advocate. He feared no man. He represented 
great and small business; he championed the rights of the 
public against great and small business. With calmness 
and without trepidation he probed into labor union prob- 
lems, not destructively but constructively. 

Every lawyer owes the duty of absolute fidelity to his 
client. Also he is an agent of the court and a minister of 
justice. That synthesis is sometimes very hard to achieve. 

Brandeis did because he believed that the teachings of 
Jesus Christ, the teachings which a Hitler would destroy, 
are eternally true. When his nomination was before the 
Senate, he was attacked by men some of whom were them- 
selves also devoted public servants. That was his cross. 
He forgave them. Later they repented. 

By one of those inexplicable ironies of fate, when one 
reads the Journal of the Supreme Court of the United 
States for that day, he finds that at the conclusion of 
these impressive exercises the next order on the calendar 
was No. 29, Williams v. North Carolina, “Judgment 
reversed and cause remanded.” 

How we would have loved an opinion from him 
(whether assenting or dissenting) on this extraordinarily 
difficult and intimate problem. Blessed all his life by the 
love of a noble wife, instinctively his emotion must have 
run one way. Then he would find that others, often 
through no fault of their own, had been denied such 
happiness and tranquillity. That being a fact, he would 
respect it. Then he would seek all the evidence that the 
social agencies and the domestic relations courts and 
others could give him or that he could find in libraries. 

He had a profound respect for the Constitution which 
includes the “full faith and credit” clause. He believed 
that the states should have as great as possible control 
over their own affairs and their own citizens. 

Bounded on all four sides by this constitutional and 
human issue, he would have devoted all his immense en- 
ergies and the beautiful clarity of his mind to a solution 
—the most honorable, the most socially wise, the most 
legally justified he could find and support. 

He was a great lawgiver, a great jurist, a great advocate, 
and a great teacher. 

We honor him for all these things. And, reverently, 
we thank him for the encouragement and inspiration his 
life has brought to us. 
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Marriage and Divorce—Bigamy—Constitutional Law, 

The “Full Faith and Credit Clause”—State Statutes, The 

North Carolina Bigamous Cohabitation Act—Conflict of 

Laws—The Extraterritorial Effect of the Finding of a 

Court that it Has Jurisdiction over the Parties. Former 
decision: Haddock v. Haddock. 


In a prosecution for bigamous cohabitation under a North 
Carolina statute defining that offense and making it a felony, 
the state must give full faith and credit to a decree of divorce 
from a Nevada court given to citizens of North Carolina while 
they were domiciled in Nevada for the six weeks period required 
by the Nevada statute. North Carolina is not relieved from its 
obligation to recognize such a decree merely because the de- 
fendants were not personally served with process in Nevada and 
did not enter their appearance there, if substituted service by 
publishing and mailing copies of process and complaint was 
had in conformity with the Nevada statute. What the effect 
would have been if an issue of fraudulent domicile had been 
relied upon and supported by evidence, is not decided. Haddock 
v. Haddock overruled. 

Williams v. The State of North Carolina, 87 L. ed 


Adv. Ops. 189; 63 Sup. Ct. Rep. 207; U. S. Law Week 
1065. (No. 20, decided December 21, 1942). 

This case reviews and reverses a judgment of the 
Supreme Court of North Carolina which affirmed the 
conviction of two persons on a statutory charge of 
bigamous cohabitation. 

I'he statute under which conviction was had provides, 
in part, that if any person contracts a marriage with 
any other person outside North Carolina which would 
be bigamous if contracted within that state, and there 
after cohabits with that person in North Carolina, he 
is guilty of a felony and shall be punished as in cases 
of bigamy. The statute provides that nothing therein 
contained shall extend to any person who at the time 
of the second marriage shall have been lawfully divorced 
from the bond of the first marriage. 

Ihe factual situation is this: the Williamses married 
in North Carolina in 1916 and lived there together until 
1940. The Hendrixes were married in North Carolina 
in 1920 and lived there together until 1940. In May 
1940 Mr. Williams and Mrs. Hendrix went to Las 
Vegas and from May 15, 1940 lived in the Alamo Auto 
Court on Los Angeles Road. On June 26, 1940 each of 
them filed a divorce action in a Nevada court. In those 
actions Mrs. Williams was served in North Carolina by 
the delivery to her by a North Carolina sheriff of a copy 
of the Nevada summons and complaint. Thomas 
Hendrix was served by publication of the summons in 
a Las Vegas newspaper and by mailing a copy of the 
summons and complaint to his “last post office address.” 
Neither Mrs. Williams nor Mr. Hendrix entered their 
appearance in the Nevada court 

Section 9460 of the Nevada statute as amended in 
1931 provides, in part, that divorce may be obtained 
by complaint under oath, filed in the district court of 
any county, “if the plaintiff shall have resided six weeks 
in the state before suit be brought.” 


*Assisted by JAMes L. Homire. 


Sb 


REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


A decree was granted Williams by the Nevada court 
August 26, 1940 on the ground of extreme cruelty. The 
court found that “the plaintiff had been and now is a 
bona fide and continuous resident of the County of 
Clark, State of Nevada .. . for more than six weeks 
immediately preceding the commencement of this action 
in the manner prescribed by law.”” On October 4, 1940 
Mrs. Hendrix was granted a decree of divorce by the 
Nevada court on the ground of “wilful neglect and 
extreme cruelty.” The Hendrix’ decree contained the 
same findings as to Mrs. Hendrix’ “bona fide residence” 
as were made in the Williams’ decree. Mr. Williams and 
Mrs. Hendrix were married to each other on October 
4, the same day on which Mrs. Hendrix obtained her 
decree. Thereafter they returned to North Carolina 
where they lived together until the indictment was r 
turned, charging them with bigamous cohabitation 

The accused pleaded not guilty and offered in 
evidence exemplified copies of the Nevada proceedings, 
contending that the Nevada divorce and the Nevada 
marriage were valid in North Carolina as well as in 
Nevada. The State contended that since there was no 
personal service in Nevada or appearance of either 
of the defendants in the Nevada divorce proceedings 
the decrees of divorce would not be recognized as valid 
in North Carolina. On that issue the court charged the 
jury that a Nevada divorce decree, based on substituted 
service, would not be recognized in North Carolina 
under the decisions of the Supreme Court of North 
Carolina. 

The State further contended that the accused went 
to Nevada not to establish a bona fide residence in that 
state but only to obtain a divorce through fraud upon 
that court. On that issue the court charged the jury 
that the accused had the burden of satisfying the jury 
of the bona fides of their residence in Nevada “for the 
required time.” 

On appeal from a judgment of conviction the 
Supreme Court of North Carolina affirmed, holding 
that North Carolina was not compelled to recogniz 
the Nevada decrees under the full faith and credit 
clause of the Constitution (Art. IV, § 1). The case 
was brought to the Supreme Court of the United States 
by certiorari. There the judgments of the North Caro 


lina courts were reversed and the case remanded. 
The opinion of the Court was delivered by Mr 


Justice DoucLas. 


The Supreme Court of North Carolina in support of 
its judgment relied upon the decision of the United 
States Supreme Court in Haddock v. Haddock and as 
an alternative ground of affirmance “intimated” that 
the Nevada divorces were collusive and therefore not 
binding on the State of North Carolina. The verdict in 
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state prosecution was a general verdict. There 
no special findings of collusion, bad faith, or 


dulent intent in obtaining residence in Nevada. 


\s to the position taken by the state supreme court 


Justice DOUGLAS says: 

[he intimation in the majority opinion . that the 
vada divorces were collusive suggests that the second 
ory on which the state tried the case may have been 
alternative ground for the decision below, adequate 

» sustain the judgment under the rule of Bell v. Bell, 
81 U. S. 175—a case in which this Court held that a 
ree of divorce was not entitled to full faith and credit 
hen it had been granted on constructive service by the 
yurts of a state in which neither spouse was domiciled. 
But there are two reasons why we do not reach that issue 
this case. In the first place, North Carolina does not 
ek to sustain the judgment below on that ground. 
foreover it admits that there probably is enough evidence 
the record to require that petitioners be considered 
» have been actually domiciled in Nevada.”’ In the second 
lace, the verdict against petitioners was a general one. 
lence even though the doctrine of Bell v. Bell, supra, 
ere to be deemed applicable here, we cannot determine 
n this record that petitioners were not convicted on the 
wher theory on which the case was tried and submitted, 
the invalidity of the Nevada decrees because of Nevada's 
ick of jurisdiction over the defendants in the divorce 
its. That is to say, the verdict of the jury for all we 
now may have been rendered on that ground alone, since 
did not specify the basis on which it rested. It there 
wre follows here as in Stromberg v. California, 283 U. S. 
59, 368, that if one of the grounds for conviction is 
nvalid under the Federal Constitution, the judgment 
innot be sustained. No reason has been suggested why 
the rule of the Stromberg case is inapplicable here. 
lo say that a general verdict of guilty should be upheld 
hough we cannot know that it did not rest on the invalid 
mstitutional ground on which the case was submitted to 
the jury, would be to countenance a procedure which 
vould cause a serious impairment of constitutional rights 
\ccordingly, we cannot avoid meeting the Haddock v. 
Haddock issue in this case by saying that the petitioners 
icquired no bona fide domicile in Nevada. If the case had 
been tried and submitted on that issue only, we would 
lave quite a different problem, as Bell v. Bell indicates. 
We have no occasion to meet that issue now and we 
ntimate no opinion on it. Rather we must treat the 
present case for the purpose of the limited issue before 


is precisely the same as if petitioners had resided in 
Nevada for a term of years and had long ago acquired a 
permanent abode there. In other words, we would reach 
the question whether North Carolina could refuse to 
recognize the Nevada decrees because in its view and 
contrary to the findings of the Nevada court petitioners 
had no actual, bona fide domicile in Nevada, if and only 
if we concluded that Haddock v. Haddock was correctly 
decided. But we do not think it was. 

Of the Haddock case it is declared: 

This Court held that New York, the matrimonial 
domicile where the wife still resided, need not give full 
faith and credit to the Connecticut decree, since it was 
obtained by the husband who wrongfully left his wife 
in the matrimonial domicile, service on her having been 
obtained by publication and she not having entered an 
appearance in the action. But we do not agree with the 
theory of the Haddock case that, so far as the marital 
status of the parties is concerned, a decree of divorce 
granted under such circumstances by one state need not be 
given full faith and credit in another. 


Vou. 29 


The learned justice then proceeds to lay the founda- 
tion on which must be rested this important decision. 
That foundation is a literal interpretation of the “Full 
Faith and Credit” clause of the Constitution. Of that 
provision Mr. Justice DouGLas says: 


Article IV, § 1 of the Constitution not only directs that 
“Full Faith and Credit shall be given in each State to 
the public Acts, Records and judicial Proceedings of 
every other State’’ but also provides that “Congress may 
by general Laws prescribe the Manner in which such Acts, 
Records and Proceedings shall be proved, and the Effect 
thereof.” Congress has exercised that power. By the Act 
of May 26, 1790, c. 11, 28 U. S. C. 687, Congress has 
provided that judgments “shall have such faith and credit 
given to them in every court within the United States 
as they have by law or usage in the courts of the State 
from which they are taken.” Chief Justice Marshall stated 
in Hampton v. M’Connel, 3 Wheat. 234, 235, that “the 
judgment of a state court should have the same credit, 
validity, and effect, in every other court in the United 
States, which it had in the state where it was pronounced, 
and that whatever pleas would be good to a suit thereon 
in such state, and none others, could be pleaded in any 
other court in the United States.” . Some exceptions 
have been engrafted on the rule laid down by Chief 
Justice Marshall. But as stated by Mr. Justice Brandeis 
in Broderick v. Rosner, 294 U. S. 629, 642, “the room left 
for the play of conflicting policies is a narrow one.” 
So far as judgments are concerned the decisions, as dis 
tinguished from dicta, show that the actual exceptions 
have been few and far between, apart from Haddock v. 
Haddock. For this Court has been reluctant to admit 
exceptions in case of judgments rendered by the courts 
of a sister state, since the “very purpose” of Art. IV, § | 
was “to alter the status of the several states as independent 
foreign sovereignties, each free to ignore obligations 
created under the laws or by the judicial proceedings of 
the others, and to make them integral parts of a single 
nation.” . 

The opinion next turns to the consideration of the 
“recognized fact” that in the case of statutes, some 
“accommodation of the conflicting interests of the 
state” is necessary but it is declared, “that principle 
would come into play only in case the Nevada decrees 
were assailed on the ground that Nevada must give 
full faith and credit in its divorce proceedings, to the 
divorce statutes of North Carolina.” Closing the dis- 
cussion of this branch of the case, Mr. Justice DouGLas 
says: 

Moreover Haddock v. Haddock is not based on the con- 
trary theory. Nor did it hold that a decree of divorce 
granted by the courts of one state need not be given full 
faith and credit in another if the grounds for the divorce 
would not be recognized by the courts of the forum. It 
does not purport to challenge or disturb the rule, earlier 
established by Christmas v. Russell, supra, and sub- 
sequently fortified by Fauntleroy v. Lum, supra, that even 
though the cause of action could not have been entertained 
in the state of the forum, a judgment obtained thereon in 
a sister state is entitled to full faith and credit. 

The decisive difference between those cases and Haddock 

v. Haddock was said to be that in the latter the state 

granting the divorce had no jurisdiction over the absent 

spouse, since it was not the state of the matrimonial domi 
cile, but the place where the husband had acquired a sep 
arate domicile after having wrongfully left his wife. This 
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Court accordingly classified 


Haddock v. Haddock with that 
h 


group ol cases which |} Id hat wil n the courts of one state 


do not have jurisdiction either subject matter or ol 
the person of the defendant, the courts of another state ar¢ 
not required by virt of the f faith and credit claus¢e 
to enforce the judgment. But such differences in result 
between Haddock v. Haddock and the cases which preceded 
it rest on distinctions which in our view are immaterial 
so far as the full fait! nd credit « ise and the supporting 


legislation are concerned 
Whether 
] 


personam has often seemed to be a 


divorce 1S i proceeding 7 rem Ol Lr 
yntrolling question 
in determining the binding effect of cases like those 
cited in this opinion On that s ibject and the ré¢ lated 


subject of domicile Mr. Justice DouGLAs says 


The historical vie that Y for a divore 
was a proceeding n re was rejected by the H 
case We likewise ore that it d s not aid in the solution 
of the problem pres nted by tl ise to label these pro 
ceedings is proceedings suc! i Suit howevel!l 1S 
not a mere in pe nar ction. Dor e of the plaintiff 


immaterial to jurisdiction in 1 personal action, is recognized 


in the Haddock case and elsewhet is essential in orde1 
to give the court jurisdiction which ill entitle the divorce 
decree to extraterritorial effect t least when the defendant 


has neither been pet entered an ap 


| ] t ] ] 


pearance The findings mac 1 e divorce decrees in 
the imstant case must be treate yn the issue before us as 
meeting those requirements rr it seems clear that the 


provision of the Nevada statute that plaintiff in this type 
of case must “reside n the State for the required period 
requires him to hay lom s distinguished from a 
mere residence in the state Hence the decrees i 
this case like other divorce dec ire more than 
personam judgments They the marital status 
ot the parties Domi e creates I tl mship to the state 
which ts adequate ior numerous ercises Ot state powel 
Each state as a sovere on has rightful and legitimate 
concern in the marital status of persons domiciled within 
its borders Ihe marriage relation creates problems of 
large social importan Protection of offspring, property 


interests, and the enforcement of marital responsibilities 


are but a few of commanding problems in the field of 


Thus 


it is plain that each state by virtue of its command over 


domestic relations with which the state must deal 


its domiciliaries and its large interest in the institution 
of marriage can alter within its own borders the marriage 
status of the spouse domiciled ther en though the othe 
spouse 1s absent There s no constitutional barrier if the 
form and nature of subst d service meet the 
requirements of due process Accordingly it was 


admitted in the Hedd case that the divorce decree 


though not recogn 1 in New York is binding on both 
spouses in Connecticut wher ranted It therefore 
follows that, if the Nevada decrees are taken at their full 
face value is they must be on t phase of the case witl 
which we are presently concerned they were wholl 
effective to change in that state the marital status of the 
petitioners and each of the other spouses by the North 
Carolina marriages Apart from the requirements ol 
procedur il due process not challenged here by North 


Carolina, no reason based on the Federal Constitution has 
ision. But the con 
Nevada makes 


jection of the 


been advanced for the contrary concl 


cession that the decrees were effective in 


more compelling the reasons for re theory 


and result of the Haddock case 


The opinion proceeds with painstaking analyses 


of many related cases and suggests the confusion, 
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tial dilution 


SUDSI 


conflict of state policies and 


sovereignty of other states” whicl i ikely te 


On these and related subjects Mh Justi Do 





in the final pages of his opinion says 

This Court, of course, is f en 
question is raised as to what is a ] ssible lim 
on the full faith and credit claus > he question 
us 1s a limited o1 In the first plac tu 
Case we must assure that petil l 
domicile in Nevad not that tl N ( 
sham. We thus have no questio1 present re¢ 
whether a divorce decree granted ne 4 irts OF ¢ 
state to a resident as distinguished | ymiciliar 
entitled to full faith and credit in er s No! 
we reach here th question is to por r of No 
Carolina to refuse full faith and a »>N la div 


contrary to th tl 0! i Ne 


decree ; because 


North Carolina finds tl I lo 





court 

was acquil d in Nevada In tl s pl the gq 
tion as to what 1s a permissible lim t] full { 
and credit clause does not invols ) ry 
as to which state policy on divor« ) desu 
one It does not involve selec nm ru which 
encourage on the one hand or dis ¢ n the otl 
the practice of divorce That cho in tl realm 
morals and religion rests with the ! yf s 
Our own views as to the marriag nstitution and t 
avenues of escape which some states | created are 
material It is a Constitution \v hich ( expoundi 
a Constitution which in no small Orings sepa 
sovereign states into an integer ) ugh 
medium of the full faith and cred : W hin, 
limits of her political power North ¢ I ay, of cours 
enforce her own policy regarding rriage relation 
an institution more basic in our <« tion than a! 
other But society also has an in I vid 
of polygamous marriages ind t protection ¢ 
innocent offspring of marriages deen mate in otl 
jurisdictions And other states hav I jual iegitim 
concern in the status of persons d l Ss respec 
the institution of marriage. So whe1 yurt of one st 
acting in accord with the requiremen sf procedural du 
process alters the marital status of o ymiciled in th 
state by granting him a divorce from his absent spous 
we cannot say Its decree should D ACep 1 fror the tu 
faith and credit clause merely becau s enforcement o 
recognition in another state would conflict witl polis 
of the latter Whether Congress has ) r to cre 
exceptions Is a question on which express no vie\ 
It is sufficient here to note that Con 5 in its sweepin 
requirement that judgments of the « yf one state b 
eiven full faith and credit in the courts of another h 
not done so And the considerable ir ts involved an 
the substantial and far-reaching effects h the allowan 
of an exception would have on innocent persons indicat 
that the purpose of the full faith and credit clause an 


yf the supporting legislation would 


Had Haddock wei 


stantial degree if the rule of 


perpetuated 


Haddock v. Haddock is overruled. J judgment is 1 
cause is remanded to Supreme Cou 


proceedings 1 inconsistent witl 


versed and the 
of North Carolina for 


this opinion 


Mr. Justice FRANKFURTER filed a concurring opinion 


He says in part: 


[ join in the opinion of the Court but think it ap 


propriate to add a few words 
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America Act (1867) gives 
legislative authority 
th mat e and divorce. Similarly, Article 51 


\ustra! Constitution Act (i900 


North 


ment of ¢ ida exclusive 


empowers the 
n Parliament to make laws with respect to 
ind d The Constitution of the United 
owe\ ves authority over marriage and 
to each o forty-eight states. That is our start- 
nt. In aco like ours where each state has the 
onal po translate into law its own notions of 
ymcern f ily institution, and where citizens 
ly fro state to another, tangled marital 
is. like mmediately before us, inevitably 
rl ind after the decision in the 
cas U.S. 562, and will, I daresay, continue 
no 1 do today. For these complica 
nnot b d by any decisions this Court can 
t st nor the subtlest juggling of legal 
could s to brine forth a uniform national 

) re 
loses with the following tranquilizing considera 


ll fraction of the community the 
of res ich conflicts among the laws of the 


od, matters of complete indifference. 


cements upon the requirements of 
Faith and ¢ dit Clause doubtless have little effect 
divorces. B s as it may, a court is likely to lose 
if it str uutside the modest bounds of its own 
duty of adjudicating 


lk s of a broad social problem into an 


rtunity fo I ng judg nts of social policy 


beyond nce as well as its authority 


dissented. ‘The opening sentence 


dissenting nion indicates the extent of his 


prevailing opinion 
g the judicial power of the 
ympel the State of North Carolina 


Nevada divorce decrees. 


linate ) n lay to the 


ar beyond the im 


ourt’s d to do so reaches 


cast | jects matrimonial laws of each state 


mportant { ys and exceptions that it must re 


borders and as to its own permanent 


ion. It es the power of each state to protect 


lissolution of their marriages by 


courts »| tates which have in easier system 


every marriage to a new infirmity 
one d 1 spouse mav choose a state of easy 
n 1 her party has ever lived, and there 


ynal service of process 


not ratior to say that this decision 
ws of all the states and substitutes 


of N to all marriages one of the parties 


inction of the Court in this matte) 

Justice JACKSON says 
1S mnt to the Court only the powel! to resolve 
tutional ns raised by these divorce procedures 
moral. 1 ous, or social questions as to divorce 
It is gh for judicial purposes that to each 
tutional power to determine its own 
policy. It follows that a federal court should up 
id impartially the right of Nevada to adopt easy divorce 
ind the right of North Carolina to enact severe ones 
No difficulties a so long as each state applies its laws 
its own permanent inhabitants. The complications begin 
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when one state opens its courts and extends the privileges 


of its laws to persons who never were domiciled there and 
attempts to visit disadvantages therefrom upon persons 
who have never lived there, have never submitted to the 
jurisdiction of its courts, and have never been lawfully 
summoned by personal service of process. This strikes at 
the orderly functioning of our federal constitutional system, 
and raises questions for us. 


* > > 
The effect of the Court's decision today—that we must 
give extraterritorial effect to any judgment that a stat 
honors for its own purposes is to deprive this Court of 
control over the operation of the full faith and credit 
and the due process clauses of the Federal Constitution in 
cases of contested jurisdiction and to vest it in the first 
state to pass on the facts necessary to jurisdiction. It is 
for this Court, I think, not for state courts, to implement 
these great but general clauses by defining those judgments 
which are to be forced upon other states. 
> . >. 

... If we are to extend protection to the orderly exercise 

of the right of each state to make its own policy, we must 

find some way of confining each state’s authority to matters 
and persons that are by some standard its own. 

As to the lack of due process of law and the old con- 
troversy as to the nature of a proceeding in divorce, 
that is to say, whether it is a proceeding tn personam 
or in rem, Mr. Justice JACKSON says: 


I doubt that it promotes clarity of thinking to deal with 
marriage in terms of a res, like a piece of land or a chattel 
It might be more helpful to think of marriage as just 
marriage 
both spouse and society and from which are derived rights, 

such as the right to society and services and to conjugal 
love and affection—rights which generally prove to be 
either priceless or worthless, but which none the less the 


a relationship out of which spring duties to 


law sometimes attempts to evaluate in terms of money 
when one is deprived of them by the negligence or design 
of a third party. 
* > > 

lo hold that the Nevada judgments were not binding 
in North Carolina because they were rendered without 
jurisdiction over the North Carolina spouses, it is not 
necessary to hold that they were without any conceivable 
validity. It may be, and probably is, true that Nevada 
has sufficient interest in the lives of those who sojourn 
there to free them and their spouses to take new spouses 
without incurring criminal penalties under Nevada law. 
I know of nothing in our Constitution that requires 
Nevada to adhere to traditional concepts of bigamous 
unions or the legitimacy of the fruit thereof. And the 
control of a state over property within its borders is so 
complete that I suppose that Nevada could effectively deal 
with it in the name of divorce as completely as in any 
other. But it is quite a different thing to say that Nevada 
can dissolve the marriage of North Carolinians and dictate 
the incidence of the bigamy statutes of North Carolina 
by which North Carolina has sought to protect her own 
interests as well as theirs. In this case there is no con 
ceivable basis of jurisdiction in the Nevada court over the 
absent spouses, and a fortiori, over North Carolina herself 
I cannot but think that in its pre-occupation with the full 
faith and credit clause the Court has slighted the due 


process clause. 
As to domicile Mr. Justice JACKSON says: 

We should, I think, require that divorce judgments 
asking our enforcement under the full faith and credit 
clause, unlike judgments arising out of commercial trans 
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actions and the like, must also be supported by good- 
faith domicile of one of the parties within the judgment 
state. Such is certainly a reasonable requirement. A state 
can have no legitimate concern with the matrimonial status 
of two persons, neither of whom lives within its territory. 

The Court would seem, indeed, to pay lip service to this 
principle. I understand the holding to be that it is domicile 
in Nevada that gave power to proceed without personal 
service of process. That being the course of reasoning, I 
do not see how we avoid the issue concerning the existence 
of the domicile which the facts on the face of this record 
put to us. Certainly we cannot, as the Court would, by-pass 
the matter by saying that ‘““We must treat the present case 
for the purposes of the limited issue before us precisely 
the same as if the petitioner had resided in Nevada for a 
term of years and had long ago acquired a permanent 
abode there.”’ I think we should treat it as if they had 
done just what they have done 

The only suggestion of a domicile within Nevada was a 
stay of about six weeks at the Alamo Auto Court, an 
address hardly suggestive of permanence. Mrs. Hendrix 
testified in her case (the evidence in Williams’ case is not 
before us) that her residence in Nevada was “indefinite 
permanent” in character. The Nevada court made no 
finding that the parties had a “domicile” there. It only 
found a _ residence—sometimes, but not necessarily, an 
equivalent. 

> > > 

In the application of the full faith and credit clause to 
the variety of circumstances that arise when families break 
up and separate domiciles are established there are, I 
grant, many areas of great difficulty. But I cannot believe 
that we are justified in making a demoralizing decision in 
order to avoid making difficult ones. 

Coming finally to what the term “practical con- 
siderations” means Mr. Justice JACKSON says: 

Ihe Court says that its judgment is “part of the price 
of our federal system.” It is a price that we did not have 
to pay yesterday and that we will have to pay tomorrow, 
only because this Court has willed it to be so today. 


* > 7 


The Court advances two “intensely practical considera 
tions” in support of its present decision. One is the 
“complicated and serious condition” if “one is lawfully 
divorced and remarried in Nevada and still married to 
the first spouse in North Carolina.” This of course begs 
the question, for the divorces were completely ineffectual 
for any purpose relevant to this case. I agree that it is 
serious if a Nevada court without jurisdiction for divorce 
purports to say that the sojourn of two spouses gives four 
spouses rights to acquire four more, but I think it far more 
serious to force North Carolina to acquiesce in any such 
proposition. The other consideration advanced is that 
if the Court doesn’t enforce divorces such as these it will, 
as it puts it, “bastardize” children of the divorcees. When 
thirty-seven years ago Mr. Justice Holmes perpetrated this 
quip, it had point, for the Court was then holding divorces 
invalid which many, due to the confused state of the law, 
had thought to be good. It is difficult to find that it has 
point now that the shoe is on the other foot. In any event 
I had supposed that our judicial responsibility is for the 
regularity of the law, not for the regularity of pedigrees. 
Mr. Justice Murpny filed an additional dissenting 
opinion in which he says: 

I dissent because the Court today introduces an un 
desirable rigidity in the application of the Full Faith 
and Credit Clause to a problem which is of acute interest 
to all the states of the Union and on which they hold 
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varying and sharply divergent views, the problem of how 
they shall treat the marriage relation. 

In recognition of the paramount interest of the state of 
domicile over the marital status of its citizens, this Cour 
has held that actual good faith domicile of at least one 
party is essential to confer authority and jurisdiction or 
the courts of a state to render a decree of divorce that wil] 
be entitled to extraterritorial effect under the Full Faith 
and Credit Clause, .. . even though both parties personally 
appear. . . . When the doctrine of those cases is applied 
to the facts of this one, the question becomes a simp] 
one: Did petitioners acquire a bona fide domicile 
Nevada? I agree with my brother Jackson that the onl 
proper answer on the record is, no. North Carolina is the 
state in which petitioners have their roots, the state to 
which they immediately returned after a brief absence 
just sufficient to achieve their purpose under Nevada's 
requirements. It follows that the Nevada decrees are 
entitled to no extraterritorial effect when challenged in 
another state. 

* > 

Prominent in the residuum of state power, as pointed 
out above, is the right of a state to deal with the marriag 
relations of its citizens and to pursue its chosen domesti 
policy of public morality in that connection. Both Nevada 
and North Carolina have rights in this regard which are 
entitled to recognition. The conflict between those rights 
here should not be resolved by extending into North Caro 


lina the effects of Nevada’s action throug’ perfunctory 
application of the literal language of the Faith and 
Credit Clause with the result that measures ch North 


Carolina has adopted to safeguard the welfare of her 
citizens in this area of legitimate governmental concern 
are undermined. 

* * . 

There is an element of tragic incongruity in the fact 
that an individual may be validly divorced in one state but 
not in another. But our dual system of government and 
the fact that we have no uniform laws on many subjects 
give rise to other incongruities as well—for example the 
common law took the logical position that an individual 
could have but one domicile at a time but this Court 
has nevertheless said that the Full Faith and Credit Clause 
does not prevent conflicting state decisions on the question 
of an individual’s domicile. . . . In the absence of a uniform 
law on the subject of divorce this Court is not so limited 
in its application of the Full Faith and Credit Clause that 
it must force Nevada’s policy upon North Carolina, any 
more than ,it must compel Nevada to accept North Caro 
lina’s requirements. The fair result is to leave each fre¢ 
to regulate within its own area the rights of its own citizens 
The case was argued by Mr. W. H. Strickland for 

Williams and by Mr. Hughes J. Rhodes, Assistant 
Attorney General of North Carolina, for the State 


of North Carolina. 


Agriculture—California Agricultural Prorate Act— 
Sherman Anti-Trust Act 

The California Agricultural Prorate Act is not in conflict with 
the Sherman Anti-Trust Act or the Agricultural Marketing 
Agreement Act of 1937 or the Commerce Clause of the Constitu- 
tion. 

W. B. Parker, Director of Agriculture, v. Brown, 87 
L. ed. Adv. Ops. 235; 63 Sup. Ct. Rep. 307; U. S. Law 
Week 4096. (No. 46, decided January 4, 1943.) 

A producer of raisins in California brought an action 
to enjoin the State Director of Agriculture from enforc- 
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cainst him a program for marketing the 1940 crop 
raisins. The case was heard by a district court of 
judges which held that the California Act was 
id as applied to the producer and enjoined its 


cement. The case was taken by appeal to the 
S me Court and the judgment of the district court 
reversed. 


1¢ opinion of the Court was delivered by the CHIEF 
I: srice, who stated the question before them to be: 
Whether the marketing program adopted for the 
{0 raisin crop under the California Agricultural 
Prorate Act is rendered invalid (1) by the Sherman 


\ct, or (2) by the Agricultural Marketing Agreement 
\ct of 1987, as amended, or (3) by the Commerce 


A 


Clause of the Constitution.” 
The facts of the case may be summarized as follows: 


(Almost all of the raisins consumed in the United 
States and nearly one-half of the world crop, are pro- 
d in Raisin Proration Zone No. 1, and 90 or 95 per 

of the raisins grown in California are ultimately 


yped in interstate or foreign commerce. 


[he harvesting and marketing of the crop in Cali- 
fornia follows a uniform and highly organized pro- 
lure. The grower picks the bunches of grapes, and 
ices them for drying in trays between the rows of 
s. When sufficiently dried, steps are taken to equalize 
moisture content and to complete the curing proc- 
Handlers or packers complete the process of making 
m ready for transportation in commerce and for 
sale here and abroad. Until they are ready for ship- 
nt the packer stores his raisins as received from the 
producers and they are held from a few days up to 
o years, depending upon the packer’s current supply 
f raisins and the market demand. In recent years most 
packers have had a substantial “carry over” of stored 
raisins at the end of each crop season, which are mark- 
eted, however, before the raisins of the next year’s crop 
marketed. 
The California Agricultural Prorate Act authorizes 
establishment of programs for the marketing of 
gricultural commodities produced in the state, so as 
lo restrict competition among the growers and maintain 
prices in the distribution of their commodities to 
ackers. The declared purpose of the Act is to “con- 
serve the agricultural wealth of the State” and to “pre- 
ent economic waste in the marketing of agricutural 
products.” 


On the petition of ten producers and after a public 
earing, the Commission is authorized to grant the 
etition for the establishment of a prorate marketing 
lan. The Director is then required to select a program 
mittee from among those nominated by the qual- 
fied producers. 

[he program committee is required to formulate a 
oration marketing program and the Commission is 
ithorized to approve it after a public hearing and a 
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finding that the program is reasonably calculated to 
carry out the objectives of the Act. If that program 
is then consented to by 65 per cent in number of pro 
ducers in the zone, owning 51 per cent of the acreage 
devoted to production of the regulated crop, the Di 
rector is required to declare the program instituted. 


Authority to administer the program, subject to the 
approval of the Director of Agriculture, is con- 
ferred upon the program committee, and the Act de 
clares that it shall be a misdemeanor, punishable by 
fine and imprisonment, “for any producer to sell or any 
handler to receive or possess without proper authority 
any commodity for which a proration program has been 
instituted.” 

The program for raisins became effective September 
7, 1940. It provided that the committee should. classify 
raisins as “standard,” “substandard” and “inferior.” 
“ ‘Inferior’ raisins are those which are unfit for human 
consumption, as defined in the Federal Food, Drug and 
Cosmetic Act.” All “inferior” raisins are to be placed 
in the “inferior raisin pool” to be disposed of by the 
committee “only for assured by-product and other di- 
version purposes.” All “substandard” raisins and at 
least 20 per cent of the total “standard” and “sub- 
standard” raisins produced must be placed in a “surplus 
pool.” Raisins in this pool may also be disposed of 
for by-product and other diversion purposes, except that 
under certain circumstances the program committee may 
transfer “standard” raisins from the “surplus pool” to 
the “stabilization pool.” Fifty per cent of the crop must 
be placed in a “stabilization pool.” 


The producer is permitted to sell the remaining 30 
per cent of his standard raisins through ordinary com 
mercial channels, but he must obtain a “secondary cer- 
tificate” authorizing such marketing and pay a certificate 
fee of $2.50 for each ton covered by the certificate. 
Certification is a device for controlling “the time and 
volume of movement” of free tonnage in ordinary 
channels. Raisins in the stabilization pool are to be 
disposed of by the committee “in such manner as to 
obtain stability in the market and to dispose of such 
raisins,” but no raisins (with certain specified excep 
tions) can be sold by the committee at less than the pre- 
vailing market price for raisins of the same variety and 
grade. The committee may make advances to producers 
who may pledge the raisins in those pools in order to 
secure funds to finance pool operations and advances 


to growers. 


The producer's bill of complaint challenges the 
validity of the proration program as in violation of 
the Commerce Clause and the Sherman Act, and also 
urges that it conflicts with and is superseded by the 
Federal Agricultural Marketing Agreement Act of 1937. 


The district court found that the amount in contro- 
versy exceeded $3,000, but its opinion declares that 
since the complaint assails the validity of the program 


under the anti-trust laws, the suit is one “arising under” 
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a “law regulating commerce” and that therefore allega 


tion and proof of the jurisdictional amount involved are 
not required. 

The “validity of the prorate program under the 
Sherman Act” is first discussed. The provisions of that 


Act are quoted and the CuirF JUSTICE says: 


... We may assume for present purposes that the California 
prorate program would violate the Sherman Act if it 
were organized and made effective solely by virtue of a 
contract, combination or conspiracy of private persons 
individual or corporate. We may assume also, without 
deciding, that Congress could, in the exercise of its com 
merce power, prohibit a state from maintaining a stabiliza 
tion program like the present because of its effect on 
interstate commerce. Occupation of a legislative “field”’ 
by Congress in the exercise of a granted power is a familiar 
example of its constitutional power to suspend state 


laws. 


But it is plain that the prorate program here was neve 
intended to operate by force of individual agreement ot 
combination. It derived its authority and its efficacy from 
the legislative command of the state and was not intended 
to operate or become effective without that command. We 
find nothing in the language of the Sherman Act or in its 
history which suggests that its purpose was to restrain a 
state or its officers or agents from activities directed by its 
legislature. In a dual system of government in which, unde1 
the Constitution, the states are sovereign, save only as 
Congress may constitutionally subtract from their authority, 
an unexpressed purpose to nullify a state’s control over its 
officers and agents is not lightly to be attributed to Con 
gress. 

Pursuing that line, the Cu1eEF JUSTICE says: 

here is no suggestion of a purpose to restrain state 
action in the Act’s legislative history. The sponsor of the 

bill which was ultimately enacted as the Sherman Act 

declared that it prevented only “business combinations.” 

21 Cong. Rec. 2562, 2457; see also at 2459, 2461. That its 

purpose was to suppress combinations to restrain com 

petition and attempts to monopolize by individuals and 
corporations, abundantly appears from its legislative his 
tory. 

Emphasizing the fact that a state does not give im 
munity to those who violate the Sherman Act by author- 
izing the violation or declaring it to be lawful, and that 
no question arises here of any state ot municipal 
participation in any private agreement or combination 


for restraint of trade, the CH1EF JUSTICE says: 


rhe state in adopting and enforcing the prorate program 
made no contract or agreement and entered into no con 
spiracy in restraint of trade or to establish monopoly but 
as sovereign, imposed the restraint as an act of govern- 
ment which the Sherman Act did not undertake to prohibit 


[he opinion next takes up the “validity of the pro 


gram under the Agricultural Marketing Agreement 
Act,” and it is said that the Federal Agricultural Ma 
keting Agreement Act authorizes the Secretary of Agri- 
culture to issue orders “limiting the quantity of specified 
agricultural products, including fruits, which may be 
marketed in the current of interstate or foreign 
commerce” and it is pointed out that the federal statute 
differs from the California Prorate Act in that its san¢ 


tion falls upon handlers alone while the state Act 
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applies to growers and handlers. As to the relation of 
the two Acts in question, the CHIEF JUSTICE says: 


We may assume that the powers conferred upon tl 
Secretary would extend to the control of surpluses in th 
raisin industry through a pooling arrangement such as w 
promulgated under the California Prorate Act in t 
present case. See United States v. Rock Royal Co-op., 307 
U. S. 533; Currin v. Wallace, supra. We may assume also 
that a stabilization program adopted under the Agricultur 
Marketing \greement Act would supersede the state ac 
But the federal act becomes effective only if a program 


| 


ordered by the Secretary. Section 8c(3) provides th 


whenever the Secretary of 


Agriculture “has reason 
believe” that the issuance of an order will tend to effectuate 
the declared policy of the Act with respect to any con 
modity he shall give due notice of an opportunity for 


hearing upon a proposed order, and § 8c (4) provides that 


after the hearing he shall issue an order if he finds an 
sets forth in the order that its issuance will tend to 


effectuate the declared policy of the Act with respect to 


the commodity in question. Since the Secretary has not giv 


notice of hearing and has not proposed or promulgated 
any order regulating raisins it must be taken that he has 


g 
no reason to believe that issuance of an order will tend to 


effectuate the policy of the Act. 


Ihe opinion refers to various particulars in which 
there has been conformity between the federal and state 
administrators in the handling of agricultural com 
modities, and concludes that the federal Act contem 
plates the existence of state programs “‘at least until 
such time as the Secretary of Agriculture shall establish 
a federal marketing program” and that the Act con 
templates that each sovereign shall operate “in its own 
sphere but can exert its authority in conformity rather 
than in conflict with that of the othe Che objects 


of the two Acts are examined and it is declared: 


... We find no conflict between the two acts and no such 
occupation of the legislative field by the mere adoption 
of the Agricultural Marketing Agreement Act, without the 
issuance of any order by the Secretary putting it into 
effect, as would preclude the effective operation of th 
state act. 

We have no occasion to decide whether the same con 
clusion would follow if the state program had not been 
adopted with the collaboration of officials of the Depart 
ment of Agriculture and aided by loans from the Com 
modity Credit Corporation recommended by the Secretary 
of Agriculture. 

The Cuter Justice next takes up the topic “validity 
of the program under the Commerce Clause.” Refe1 
ence is again made to the finding of the court that 
approximately 95 per cent of the California raisin crop 
finds its way into interstate or foreign commerce and 
that the program is so devised as to compel the delivery 
by each producer of over two-thirds of his 1940 raisin 
crop to the program committee. And it is said that the 
question thus presented is whether the restrictions 
imposed operate upon the commodity before packing 
and shipping in interstate commerce and thus violate 
the Commerce Clause. 


he Cuter Justice opens the discussion of this topic 


as follows: 
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The governments of states are sovereign within their 


rritory save only as ire subject to the prohibitions 
the Constitution OI tneir action in some measure con- 
ts with powers deleg d to the National Government, 
with Congressiona gislation enacted in the exercise 


those powers. This Court has repeatedly held that the 


nt of power to Congress by the Commerce Clause did 
% wholly withdraw trom the states the authority to 
culate the commere with respect to matters of local 
yncern, on which ¢ ss has not spoken. 1 fortiori 
ere are many subjec nd transactions of local concern 
1 themselves interstat ommerce or a part of its opera 
ons which are within the regulatory and taxing power 
ot the states, so long Ss state action serves local ends and 


loes not discriminat inst the commerce, even though 


he exercise of those powers may materially affect it. 


Whether we resort to mechanical test sometimes applied 


this Court in d mining when interstate commerce 
egins with respect to ymmodity grown or manufactured 
ithin a state and n sold and shipped out of it—or 
hether we consider only the power of the state in the 
ibsence of Congressior ction to regulate matters of 
ocal concern, even t igh the regulation affects or in 
some measure restr tne commerce we think the present 
regulation is within powe! 

Ihe cases in which t mechanical test” was applied 
» determine when i state commerce begins and ends 

reviewed, and it | said 

All of these cas proceed on the ground that the 
taxation or regul involved, however drastically it 
may affect interstate commerce is nevertheless not 
prohibited by the Commerce Clause where the regulation 
is imposed befor yperation of interstate commerce 
occurs Applying | est, the regulation here controls 
the disposition, including the sale and purchase, of raisins 
béfore they are processed and packed preparatory to in 
terstate sale and shipment The regulation is thus applied 
to transactions whol ntrastate before the raisins are ready 
for shipment in interstate commerce. 


The instant case is accordingly distinguished from 


hose cases on which the producer relies, and the opin- 


on declares: 
This distinction between local regulation of those who 
are not engaged in commerce, although the commodity 
which they produce and sell to local buyers is ultimately 


destined for inters commerce, and the regulation of 
those who engage in the commerce by selling the product 
interstate, has in neral served, and serves here, as a 
ready means of distinguishing those local activities which, 
under the Comn Clause, are the ippropriate subject 
of state regulation despite their effect on interstate com 
merce. But courts are not confined to so mechanical a test. 


When Congress exerted its power under the Com 
merce Claus¢ nd regulation of matters of local con 


cern is so related t rstate commerce that it also operates 


is a regulation of commerce, the reconciliation of 

the power thus granted with that reserved to the state is 

to be attained by tl accommodation of the competing 

demands of the stat nd national interests involved 

The evidence is examined and it is declared that no 
doubt exists that “the evils attending the production and 


marketing of raisins present a problem local in char- 


acter and urgently demanding state action for the eco- 


nomic protection of those engaged in one of its impor- 
tant industries.” The volume and importance of that 
1 out and its history examined, and 


industry are point 


it is declared 
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This history shows clearly enough that the adoption of 
legislative measures to prevent the demoralization of the 
industry by stabilizing the marketing of the raisin crop 
is a matter of state as well as national concern and, in the 
absence of inconsistent Congressional action, is a problem 
whose solution is peculiarly within the province of the 
state. In the exercise of its power the state has adopted a 
measure appropriate to the end sought. The program 
was not aimed at nor did it discriminate against interstate 
commerce, although it undoubtedly affected the commerce 
by increasing the interstate price of raisins and curtailing 
interstate shipments to some undetermined extent. The 
effect on the commerce is not greater, and in some instances 
was far less, than that which this Court has held not to 
afford a basis for denying to the states the right to pursue 
a legitimate state end. 

The relative weights of the conflicting local and 
national interests involved are examined, and it is 
pointed out as significant that Congress, by its agri 
cultural legislation, has recognized the distressed condi 
tion of much of the agricultural production of the 
United States and has authorized marketing procedures, 
substantially like the California prorate program, for 
stabilizing the marketing of agricultural products, and 
the opinion concludes with the following: 


It thus appears that whatever effect the operation of 
the California program may have on interstate com 
merce, it is one which it has been the policy of Congress 
to aid and encourage through federal agencies in con 
formity to the Agricultural Marketing Agreement Act, and 
§ 302 of the Agricultural Adjustment Act. Nor is the 
effect on the commerce greater than or substantially differ 

ent in kind from that contemplated by the stabilization 

programs authorized by federal statutes. As we have seen, 
the Agricultural Marketing Agreement Act is applicable 
to raisins only on the direction of the Secretary of Agricul 
ture who, instead of establishing a federal program has, 
as the statute authorizes, cooperated in promoting the 
state program and aided it by substantial federal loans. 

Hence we cannot say that the effect of the state program 

on interstate commerce is one which conflicts with Con 

gressional policy or is such as to preclude the state from 
this exercise of its reserved power to regulate domestic 
agricultural production. 

We conclude that the California prorate program for 
the 1940 raisin crop is a regulation of state industry of 
local concern which, in all the circumstances of this case 
which we have detailed, does not impair national control 
over the commerce in a manner or to a degree forbidden by 
the Constitution. 

The case was argued by Mr. Walter L. Bowers and 
Mr. Strother P. Walton for the California agriotiural 
authorities, by Mr. G. Levin Aynesworth for the com 
plaining producer, and by Mr. Robert L. Stein for the 


United States as amicus curiae by spec ial leave of Court 


Eminent Domain—Fair Market Value as Compensation— 
Procedure—Method of Proof of Walue—Inapplicability 
of Local Law as to Measure of Compensation 


In an eminent domain action in the courts of the United 
States just compensation is ordinarily measured by the fair 
market value of the property sought to be taken, but where there 
is no market other evidence may be considered. Just compensa- 
tion is to be ascertained as of the date of taking. That date is 
not necessarily the date of filing the eminent domain proceeding, 
but consideration must also be given to the date on which the 
taking was definitely and authoritatively fixed. 
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Any appreciation in value after the date of the taking must 
be disregarded. The property owner is entitled, not only to pay- 
ment of the fair value of the property sought to be taken, but 
also to compensation for damages by reason of the taking of a 
part of the property which reduces the value of the part not 
taken. 

In eminent domain actions in the courts of the United States 
questions of substantive right such as the measure of compensa- 
tion are not controlled by the law of the state where the land is 
situated. 

Where the Government files a declaration of taking in which 
it alleges the estimated value of the property sought to be taken 
and deposits that amount of money in the court, the court may 
order partial distribution of the money deposited, and if the 
compensation awarded is less than the amount so paid to a 
property owner on account, the court has power to enter a 
— against him for the excess of the payment over the 
award. 


U. S. v. Miller, 87 L. ed. Adv. Ops. 251; 63 Sup. Ct. 
Rep. 276; U. S. Law Week 4089. (No. 78, decided 
January 4, 1943.) 


The United States Government approved a project 
for the reclamation of land in California which had 
long been promoted by the people of the Central Val- 
ley and by state legislative action. In 1935 the President 
approved construction of the entire improvement and 
in 1936 and 1937 
$20,000,000 for it. 


thorized by Congress. 


Congress appropriated nearly 
In 1937 the project was again au- 
These dates are important be- 
cause of their bearing on the time of taking. That project 
involved the impounding of the waters of the Sacra- 
mento River and as a consequence it had been deter- 
mined to construct an impounding dam in the neighbor- 
hood of Shasta, California. The construction of that dam 
would inundate important parts of the line of the Cen- 
tral Pacific Railroad and the Government determined to 
relocate that line and for that purpose instituted a pro- 
ceeding to acquire land for the new right-of-way about 
thirty miles long. On December 14, 1938, the United 
States filed in the District Court of Northern California 
a complaint in eminent domain against owners of land 
needed for the relocation and on that day the Govern- 
ment also filed a declaration of taking, in which just 
compensation to be paid for a tract belonging to cer- 
tain of the landowners was estimated at $2,550 and that 
sum was deposited in court. On the application of the 
owners the court directed the Clerk to pay each of them 
one-third of the deposit, or $850, on account of the com- 


pensation they would be entitled to receive. 


Che action in eminent domain was tried with a jury. 
The property owners offered opinion evidence as to the 
fair market value thereof and also as to the damage to 
the part not taken, because of the taking of a part 
thereof. Controversy arose on the trial as to whethe 
the witnesses should testify to market value and dam- 
ages as of December 14, 1938, the date on which the 
eminent domain action was filed in court, or August 26, 
1937, the date on which Congress finally determined to 
approve the project. The Government’s counsel ob- 
jected to the form of a question on the ground that 
the date of filing the action was not the date of the 
taking, but that the date of taking was that on which 


it was definitely decided to approve the project. The 
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court sustained the objection and required the question 
to be reframed so as to call for market value “at the 
date of the taking, excluding therefrom any increment 
of value accruing after August 26, 1937 due to the au 
thorization of the project.” The jury rendered vei 
dicts fixing the amounts of just compensation of thi 
various property owners. The three who had received 
$850 each on account of the Government’s estimate of 
value, were awarded less than the amounts paid to them 
rhe trial court entered judgment that title was in th 
United States and judgment in favor of the property 
owners respectively for the amounts awarded them by 
the jury, but entered judgment for the Government and 
against the three who had received partial payments, 
for the amounts they had received in excess of the vet 
dicts with interest. They moved to set aside the money 
judgments against them on the ground that the court 
had no jurisdiction to enter them. The motions were 
overruled and an appeal followed. 

Ihe Circuit Court of Appeals reversed the judgment 
holding by a divided court that the trial judge erred in 
his rulings and in his charge, and unanimously that 
the District Court was without jurisdiction to award 
the United States a judgment for amounts overpaid 
\ majority of the court were of opinion that witnesses 
should have been asked to state “the fair market value 
of the lands as of the date of taking without qualifica 
tion,” and that the judge should have charged that this 
value measured the compensation to which the property 
owners were entitled. 

The judgment of the Circuit Court of Appeals was 
reversed and that of the District Court affirmed. 

Ihe opinion was delivered by Mr. Justice Ropers. 
In the opening sentence of his opinion he says: 

This case presents important questions respecting standards 

for valuing property taken for public use. For this reason, 

and because of an apparent conflict with one of our 
decisions, we granted certiorari. 

Passing to the discussion of the fundamental princi- 
ples on which the exercise of the right of eminent do- 
main is based, Mr. Justice ROBERTS says: 

The Fifth Amendment of the Constitution provides that 
private property shall not be taken for public use without 
just compensation. Such the full 
and perfect equivalent in money of the property taken. 
The owner is to be put in as good position pecuniarily as 
he would have occupied if his property had not been taken. 


compensat ion means 


It is pointed out that the owner’s indemnity might 
conceivably be measured in various ways according to 
the circumstances of the case and that no general form- 
ula can be used for the purpose, but that to find some 
practical standard the courts early adopted and have 
retained “the concept of market value.” Passing to the 
question of the time of the valuation, Mr. Justice 
ROBERTS says: 

Respondents correctly say that value is to be ascertained 
as of the date of taking. But they insist that no element 
which goes to make up value as at that moment is to be 
discarded or eliminated. We think the proposition is too 
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yroadly stated. Where, for any reason, property has no 
narket resort must be had to other data to ascertain its 
ilue; and, even in the ordinary case, assessment of market 
alue involves the use of assumptions, which make it un 
ikely that the appraisal will reflect true value with nicety. 
It is usually said that market value is what a willing buyer 
vould pay in cash to a willing seller. Where the property 
taken, and that in its vicinity, has not in fact been sold 
within recent times, or in significant amounts, the applica- 
tion of this concept involves, at best, a guess by informed 
persons. 


Comment follows as to the situations in which “strict 


dherence to the criterion of market value” may involve 
lements which, though they affect such value, must in 
iuirness be eliminated in a condemnation case. On this 
pint it is said: 

Since the owner is to receive no more than indemnity for 
his loss, his award cannot be enhanced by any gain to the 
taker. Thus although the market value of the property is 
to be fixed with due consideration of all its available uses, 
its special value to the condemnor as distinguished from 
others who may or may not possess the power to condemn, 
must be excluded as an element of market value. The 
district judge so charged the jury and no question is made 
is to the correctness of the instruction. 

Chere is, however, another possible element of market 
value, which is the bone of contention here. Should the 
owner have the benefit of any increment of value added 
to the property taken by the action of the public authority 
in previously condemning adjacent lands? If so, were the 
lands in question so situate as to entitle respondents to 
the benefit of this increment? 

Courts have had to adopt working rules in order to do 
substantial justice in eminent domain proceedings. One 
of these is that a parcel of land which has been used and 
treated as an entity shall be so considered in assessing 


compensation for the taking of part or all of it. 


From the foregoing it is said have been begotten sub- 
sidiary rules affecting valuation when a portion of a 
tract of land is taken in which there is involved an 
element of valuation arising out of its relation to the 
entire tract, and on the other hand consideration was 
given to cases in which the taking of part of a tract 
of land has benefited the remainder, in which case it 
is declared that the benefit may be set off against the 
value of the land taken. Other alternative situations 
material to the valuation of property taken and property 
damaged were considered and Mr. Justice ROBERTS 
makes application of those principles to the taking here 
involved. He says 

As respects other property of the owner consisting of 
separate tracts adjoining that affected by the taking, the 
Constitution has never been construed as requiring pay- 
ment of consequential damages; and unless the legislature 
so provides, as it may, benefits are not assessed against such 
neighboring tracts for increase in their value. 

If a distinct tract is condemned, in whole or in part, 
other lands in the neighborhood may increase in market 
value due to the proximity of the public improvement 
erected on the land taken. Should the Government, at a 
later date, determine to take these other lands, it must 
pay their market value as enhanced by this factor of 
proximity. If, however, the public project from the 
beginning included the taking of certain tracts but only one 
of them is taken in the first instance, the owner of the 
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other tracts should not be allowed an increased value for 
his lands which are ultimately to be taken any more than 
the owner of the tract first condemned is entitled to be 
allowed an increased market value because adjacent lands 
not immediately taken increased in value due to the 
projected improvement. 

The question then is whether the respondents’ lands 
were probably within the scope of the project from the 
time the Government was committed to it. If they were 
not, but were merely adjacent lands, the subsequent en 
largement of the project to include them ought not to 
deprive the respondents of the value added in the mean 
time by the proximity of the improvement. If, on the 
other hand, they were, the Government ought not to pay 
any increase in value arising from the known fact that the 
lands probably would be condemned. The owners ought 
not to gain by speculating on probable increase in value 
due to the Government’s activities. 

In which category do the lands in question fall? The 
project, from the date of its final and definite authorization 
in August 1937, included the relocation of the railroad 
right-of-way, and one probable route was marked out over 
the respondents’ lands. This being so, it was proper to 
tell the jury that the respondents were entitled to no 
increase in value arising after August 1937 because of the 
likelihood of the taking of their property. If their lands 
were probably to be taken for public use, in order to 
complete the project in its entirety, any increase in 
value due to that fact could only arise from speculation by 
them, or by possible purchasers from them, as to what the 
Government would be compelled to pay as compensation. 
Shoemaker v. United States was declared to support 

the views above noted “notwithstanding respondents’ 
efforts to distinguish the case.” That case involved the 
taking of property in the District of Columbia for a 
public park, now known as Rock Creek Park. The 
history of that case is related and it is declared to sup- 
port the proposition that the property owners are not 
entitled to put in evidence prices actually paid for land 
similar to that included in the park and so situated as 
to adjoin it or be within its immediate vicinity when 
those sales have taken place since the passage of the 
act authorizing the park. A similar conclusion is drawn 
from Kerr v. South Park Commissioners, an Illinois case 
which was reviewed by the Supreme Court and in which 
the principle was announced that property owners are 
not entitled to include appreciation in market value 
which arose because of the proximity to the improve 
ment and to the beneficial effect of the improvement 
upon the property. 

An important contention of the property owners 
that whatever might be the criterion of value adopted 
by the federal courts, the local rule followed in the 
state where the federal court sits should be recognized 
and it was claimed that the California rule is settled 
“that fair market value at the date of taking is the 
standard of value, without elimination of any increment 
attributable to the action of the taker.” As to this, Mr. 
Justice ROBERTS says: 


We need not determine what is the local law, for the 
federal statutes upon which reliance is placed require only 
that, in condemnation proceedings, a federal court shall 
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adopt the forms and methods of procedure afforded by the 
law of the State in which the court sits. They do not, 
and could not, affect questions of substantive right,—such 
as the measure of compensation,—grounded upon the Con 
stitution of the United States 


Approaching now the important and comparatively 
novel point of the jurisdiction of the District Court to 
render a judgment against property owners who have 
been paid on account of the taking out of money 


deposited by the Government with its declaration of 


taking, more than the amount awarded by the jury, 


it is said: 


Examination of the Act of February 26, 1931 discloses 
that the declaration of taking is to be filed in the proceed 
ing for condemnation at its inception or at any later time. 
When the declaration is filed the amount of estimated 
compensation is to be deposited with the court to be 
paid as the court may order “for or on account” of the 
just compensation to be awarded the owners. Thus the 
acquisition by the Government of title and immediate 
right to possession, and the deposit of the estimated com 


pensation, occur as steps in the main proceeding. 


Ihe purpose of the statute is two-fold. First, to give the 
Government immediate possession of the property and to 
relieve it of the burden of interest accruing on the sum 
deposited from the date of taking to the date of judgment 
in the eminent domain proceeding. Secondly, to give the 
former owner, if his title is clear, immediate cash compensa 
tion to the extent of the Government's estimate of the 
value of the property. The Act recognizes that there may 
be an error in the estimate and appropriately provides 
that, if the judgment ultimately awarded shall be in excess 
of the amount deposited, the owner shall recover the 
excess with interest. But there is no correlative provision 
for repayment of any excess by the owner to the United 
States. The necessary result is, so the respondents say, 
that any sum paid them in excess of the jury’s award is 
their property, which the United States may not recover 


All the provisions of the Act taken together require a 
contrary conclusion. The payment is of estimated com 
pensation; it is intended as a provisional and not a final 
settlement with the owner; it is a payment “on account of” 
compensation and not a final settlement of the amount due. 
lo hold otherwise would defeat the policy of the statute 
and work injustice; would be to encourage federal officials 
to underestimate the value of the property with the result 
that the Government would be saddled with interest on 
a larger sum from date of taking to final award, and would 
be to deny the owner the immediate use of cash approxi- 


mating the value of his land. 


Ihe property owners had declared that the action of 
the District Court in rendering judgment against them 
deprived them of property without due process of law. 
\s to this, Mr. Justice ROBERTS says 


Ihe District Court was dealing with money deposited 
in its chancery to be disbursed under its direction in 
connection with an action pending before it. The situation 
is like that in which litigants deposit money as security 
or to await the outcome of litigation. Notwithstanding 
the fact that the court released the fund to the respondents, 
the parties were still before it and it did not lose control 


of the fund but retained jurisdiction to deal with its 
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detention or repayment as justice might require. 

Denial of notice and hearing is asserted. But, while 
is true that the court included the judgment of restitution 
in its general judgment in the condemnation proceeding 
without notice to the parties or hearing, the responden 
made motwuons to set aside the judgment against them 
and the court heard and acted on the motions. The 
meritorious 
reasons why judgment of restitution should not be entered 
We think they were entitled t 


respondents had full opportunity to urge any 


against them » no more 


The case was argued by Mr. Norman M. Littel 
Assistant Attorney General, for the Government, and by 
Mr. Laurence J]. Kennedy for the property owners 


State Statutes—The Washington Workmen’s Compensa- 

tion Act—(Rem. Rev. Stat. Wash. 1932, Sec. 7674)— 

Federal Statutes—The Federal Longshoremen’s and Har- 

bor Workers’ Act. (33 U.S.C., Sec. 901ff. Former deci- 

sion, So. Pac. v. Jensen, 244 U. S. 205, criticized but 
not overruled). 

The Constitution gives to Congress complete authority to 
legislate in regard to maritime law, including the compensation 
of employees injured while in service on the navigable waters of 
the United States. State legislation in that field is permissible 
where the employee is engaged in work not only upon navigable 
waters, but also within the boundaries of a state and then only 
to the extent that state legislation does not work material preju- 
dice to the administration of maritime law or interfere with the 
harmony and uniformity of that law in its international and 
interstate relations. Whether a particular case is to be placed 
on one side or the other of the line thus drawn is a question of 
fact and in deciding such a question the power of the state to 
protect the interests of its citizens will be liberally construed. 


Davis v. Department of Labor and Industries of the 
State of Washington, 87 L. ed. Adv. Ops. 175; 63 Sup. 
Ct. Rep. 225; U. S. Law Week 4059. (No. 86, decided 
December 14, 1942.) 


Davis, a structural steel worker, was employed by a 
construction company, to work on a job which involved 
the dismantling of an abandoned drawbridge which 
crossed a navigable river in the State of Washington 
Part of that work involved the cutting away of the steel 
of the bridge with oxyacetylene torches and when 
loaded in barges cutting the steel again into suitable 
lengths for transportation. While engaged on this work 


he fell into the navigable stream and was drowned. 


A Washington statute provides compensation fot 
employees and their dependents if its application can 
be made “within the legislative jurisdiction of the 
state” and further provides coverage of the Act to “all 
employers or workmen engaged in maritime occu- 
pations for whom no right or obligation exists unde1 
the maritime laws.” A line of opinions of the Supreme 
Court beginning with So. Pac. Co. v. Jensen, 244 U. S. 
205, 216, held that under some circumstances states 
could, but under others could not, consistent with Arti- 
cle III, par. 2 of the Federal Constitution, apply thei 


compensation laws to maritime employees. State legis- 
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ion was declared to be invalid when it works “ma- 
il prejudice to the characteristic features of the 
eral maritime law or interferes with the proper 


of that law in its international 
When a state could, and when 


mony and uniformity 


d interstate relations 


ould not, grant protection under a compensation act, 


s left as a “pe rplexing problem “4 


lo remove uncertainty so that workers whose duties 


] 


re partly on land and partly on navigable waters 


ight be compensated for injuries, Congress soon after 


Jensen decision passed an act giving such injured 


rsons “‘the rights and remedies under the workmen’s 
ympensation law of any stat That Act was declared 
constitutional. Congress made another effort to per- 
it state Compensation laws to protect that class of 


iployees but this second act was also held invalid. 


Then followed the Federal Longshoremen’s and Har- 
x Workers’ Act, 33 U.S.C., Sec. 901 et seq., which made 
ear the purpose of Congress to permit state compensa- 


on protection whenever possible by making the 


" 


deral law applicabl 
rkmen’s compensation proceedings 


nly “if recovery for the disability 


wr death through w 
ay not validly be provided by law.” 
Application was made by the decedent's widow under 


Che Supreme Court of the State of Wash- 


law. 
ington held that 
the Federal Constitution as construed in the Jensen 


le State 


the state could not consistently with 


ise make an award under its state compensation law 


» the widow of a workman drowned in a navigable 


iver. 


Certiorari was allowed to review the decision of the 


tate supreme court and the judgment of the state court 
as reversed 

Che opinion of the Court was delivered by Mr. Justice 

BLack. After 


federal statutes and the course of the case through the 


reviewing the provisions of the state and 


ourts below, the opinion says 


Harbor workers and longshoremen employed “in whole 
or in part upon the navigable waters” are clearly protected 
by this Federal Act; but, employees such as decedent here 
occupy that shadov 1rea within which, at some undefined 
and undefinable point, state laws can validly provide com- 

This Court has been unable to give any guid- 


pe nsation. 
to determine the extent of state power in 


ind has held that the margins of 
view of the sur- 
rounding circumstan The determina- 
tion of particular cases, of which there have been a great 
xtremely difficult. It is fair to say that 
cited both in behalf of and in 


ing, definite rule 
advance of litigation 
determined in 


1st be 


state authority 1 


es aS Cases arise.’ 


many, has becon 
a number of cases can be 
opposition to rec here 

As to the difficulties which these uncertainties impose 


on the employee, Mr. Justice BLACK says: 


...I1t must be remembered that under the Jensen hypoth- 
Does the state law 
uniformity of” 


esis basic conditions aré factual 


and 


‘ with the 


‘interfere proper harmony 
maritime law? Yet employees are asked to determine with 
certaintv before bringing their actions that factual question 
over which courts regularly divide among themselves and 
within their own membership. As penalty for error, the 
injured individual may not only suffer serious financial loss 
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through the delay and expense of litigation, but discover 
that his claim has been barred by the statute of limitations 
in the proper forum while he was erroneously pursuing it 
elsewhere. 

As to those likewise imposed on the employees, it 
said: 


The horns of the jurisdictional dilemma press as sharply 
on employers as on employees. In the face of the cases 
referred to above, the most competent counsel may be 
unable to predict on which side of the line particular em 
ployment will fall. The employer's contribution to a state 
insurance fund may therefore wholly fail to protect him 
against the liabilities for which it was specifically planned. 


Stating the considerations which seem to suggest that 


the constitutional questions involved in the Jensen case 
should not now be re-examined, Mr. Justice BLACK says: 


= 


( 


We are not asked here to review and reconsider the con- 
stitutional implications of the Jensen line of decisions. On 
the contrary, even the petitioner argues that such action 
might bring about still worse confusion in an already un 
certain field, and points out that state and federal agencies 
have made real progress toward closing the gap. 


The Longshoremen’s Act passed with specific reference 
to the Jensen rule, provided a partial solution. The Wash- 
ington statute represents a state effort to clarify the situa- 
tion. Both of these laws show clearly that neither was in- 
tended to encroach on the field occupied by the other. But 
the line separating the scope of the two being undefined 
and undefinable with exact precision, marginal employ- 
ment may, by reason of particular facts, fall on either side. 
Overruling the Jensen case would not solve this problem. 

There is, in the light of the cases referred to, clearly a 
twilight zone in which the employees must have their rights 
determined case by case, and in which particular facts and 
circumstances are vital elements. That zone includes per- 
sons such as the decedent who are, as a matter of actual 
administration, in fact protected under the state com- 
pensation act. 


.. . We find here a state statute which purports to cover 
these persons, and which indeed does cover them if the 
doubtful and difficult factual questions to which we have 
referred are decided on the side of the constitutional power 
of the state. 


...In making the factual judgment there, we have relied 
heavily on the presumption of constitutionality in favor 
of the state statute. 

Mr. Justice BLack closes the statement of his final 
»ynclusion as follows: 

Not only does the state act in the instant case appear to 
cover this employee, aside from the constitutional con- 
sideration, but no conflicting process of administration is 
apparent. The federal authorities have taken no action 
under Longshoremen’s Act, and it does not appear that the 
employer has either made the special payments required or 
controverted payment in the manner prescribed in the 
Act. ... Under all the circumstances of this case we will rely 
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on the presumption of constitutionality in favor of this 
state enactment; for any contrary decision results in our 
holding the Washington act unconstitutional as applied 
to this petitioner. A conclusion of unconstitutionality of 
a state statute can not be rested on so hazardous a factual 
foundation here any more than in the other cases cited. 

Giving the full weight to the presumption, and resolving 
all doubts in favor of the Act, we hold that the Constitu 
tion is no obstacle to the petitioner’s recovery. The case 
s remanded for proceedings not inconsistent with this 
opinion. 


Mr. Justice FRANKFURTER delivered a short concurring 
opinion which may be summarized by the following 
excerpts from his text: 


Any legislative scheme that compensates workmen or 
their families for industrial mishaps should be capable of 
simple and dependable enforcement. That was the aim of 
Congress when, with due regard for the diverse conditions 
in the several States, it afforded to harbor workers the bene 
fits of state workmen's compensation laws. . 

Such a desirable end cannot now be achieved merely by 
judicial repudiation of the Jensen doctrine. Too much 
has happened in the twenty-five years since that ill-starred 
decision. . . . Therefore, until Congress sees fit to attempt 
another comprehensive solution of the problem, this Court 
can do no more than bring some order out of the remaining 
judicial chaos as marginal situations come before us. Be- 
cause it contributes to that end, I join in the Court’s 
opinion. 

Theoretic illogic is inevitable so long as the employee in 
a situation like the present is permitted to recover either 
under the federal act or under a state statute. 
That is the practical result, whether it be reached by the 
Court’s path or that apparently left open under the Chief 
Justice’s views. It is scant comfort to an employer that he 
may find he has committed a misdemeanor in not posting 
a bond as required by the federal Act because he may have 
been advised, not unnaturally, that under the prior rulings 
of this Court the activities of his employees were local in 
nature and hence he could be sued only under state law. 


The Cnier Justice delivered a dissenting opinion. 
Ihe chief points of his dissent are stated by him as 
follows: 


Any effort to lessen the uncertainties and complexities 
which have followed in the wake of the Jensen decision and 
its successors during the past twenty-five years deserves 
sympathetic consideration. But in the present state of the 
law, the Court's attempt to remove them by construing 
state workmen's compensation acts and the Longshoremen’s 
and Harbor Workers’ Act so that their coverages overlap, 
can hardly be deemed to be within judicial competence. 


Ihe Court's opinion in the present case seems to pro 
ceed upon the assumption that if petitioner had filed a 
claim under the federal act, and the federal commissioner 
had awarded compensation, we would sustain his ruling, 
although the Court now holds that the state authorities 
erroneously concluded they were without constitutional 
power to make the award. 


Congress by the enactment of the Longshoremen’s and 
Harbor Workers’ Act has left no room for an overlapping 
dual system of the sort which the Court now espouses by 
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placing its decision on a new doctrine that recovery under 
either the state or the federal act is to be sustained if the 
case is thought a close one. 


The proposition that an employee in a “twilight zone 
(where it is doubtful whether the federal or a state act 
applies) can recover under either act, not only controverts 
the words of the statute but also imposes an unauthorize 
burden on the employer. Besides being subjected to a 
liability which the statute forbids, he is compelled, in order 
to protect himself in the large number of cases in whicl 
the Court apparently would allow recovery under either 
act, to comply with both. 


* * . 


Congress has directed that if the case is within the federal 
statute, the employer shall be relieved of all other obliga 
tion. But in order to relieve the employee in a doubtful 
case of the necessity of filing two claims, one under each 
act, a double burden is imposed on the employer by an in 
admissible construction of the federal act. The dual sys 
tem of presumptions, which are to operate in favor of the 
employee but apparently never against him, will serve to 
sustain an exercise of either state or federal jurisdiction in 
every case within the so-called “twilight zone.” But this 
is accomplished only by depriving employers of the im 
munity which Congress sought to confer when it set up a 
system in which federal and state acts are made mutually 
exclusive. 


Only if the Court were to overrule the Jensen case in its 
constitutional aspects could I join in a reversal of th 
judgment here. If we are to continue to apply the Jensen 
doctrine, even when not required to do so by the federal 
act, then our own decisions, including the recent Moto» 
Boat case, preclude a reversal of the Washington courts 
Escape from Jensen’s embarrassments by the adoption of 
the twilight zone doctrine, in disregard of the jurisdictional 
command of the federal statute, is plainly not permissible 
I am not persuaded that it is practicable 


The case was argued by Mr. Alfred J. Schweppe for 
Davis and by Mr. Edward S. Franklin, Assistant At 
torney General, State of Washington, for the Depart 
ment of Labor and Industries, State of Washington. 


Merchant Marine Act—Suit for Enforcement of Right 
in State Courts 
When a state court takes jurisdiction of an action brought 
by a seaman under the Merchant Marine Act, it must give the 
seaman the full benefit of the federal law. It may not impose a 
burden of proof on the seaman different from that imposed under 
the federal law, if the effect of burden of proof is to curtail the 
rights granted by the statute. 
Garrett Moore-McCormack Company, Inc., 87 
L. ed. Adv. Ops. 183; 63 Sup. Ct. Rep. 246; U. S. Law 
Week 4057. (No. 67, decided December 14, 1942). 


Petitioner, « seaman, was injured while working 
on a vessel on: the high seas. He sued in a Pennsylvania 
state court for damages under the Merchant Marine 
(Jones) Act for maintenance and cure. The Pennsyl- 
vania court took jurisdiction and the seaman obtained 
a verdict, thus prevailing over a defense interposed by 
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steamship company that the seaman had executed 
full release in consideration of the payment of $100 
the seaman. It appeared that the seaman had executed 
release, but he claimed that it was done when he was 
nder the influence of drugs taken to allay pain of 

s injuries, that he was threatened with imprisonment, 

id that he considered the $100 payment as wages. 

he steamship company contended that the $100 was 

iid not as wages, but to settle all claims for injuries, 

at the seaman had not appeared to be under the 

fluence of any drugs and that no threats were made. 
[he jury returned a verdict for the seaman for $3,000 
nder the Jones Act, plus $1,000 for maintenance and 
ire. The steamship company then made a motion for 
new trial and judgment non obstante verdicto. The 
uurt gave judgment for the defendant non obstante 
rdicto upon the ground that the seaman had failed 

» sustain the burden of proof required under Pennsyl- 

inia law to invalidate the release. The state supreme 
ourt affirmed upon a somewhat different view how- 
ver. It concluded that although the Pennsylvania 
ourt was obligated to apply federal law creating the 
right of action in the same sense in which it would 

ive applied in federal courts, nevertheless, the judg- 

ient should be affirmed on the ground that the rule 
1s to burden of proof on releases does not affect the 
substantive rights but is merely procedural and is con- 
trolled, therefore, by state law. 

On certiorari this was reversed by the Supreme Court 
in an opinion by Mr. Justice BLAck. 

The opinion emphasizes that the right of action was 
derived from federal law and that its vindication is 
dominated by principles of admiralty law. It is stressed 
further that in admiralty a seaman who makes a 
release has no such burden imposed upon him as that 
to which he is subjected under the Pennsylvania rule. 
On the contrary, Congress has generally sought to 
safeguard the rights of seamen and they are objects of 
solicitude as wards of the courts of admiralty. In con- 
sequence, under the wardship theory, every release 
ziven by seamen is subject to careful scrutiny and the 
burden is upon one who sets up a seaman’s release to 
show that it was given fairly without deception or 
coercion, and was made by the seaman in full recogni- 
tion of his rights. Moreover the adequacy of the 
consideration and nature of the medical and legal 
advice available to the seaman when he signed the 
release are relevant to an appraisal of his understanding 
of what he was doing. 

In consequence the ruling of the state supreme court 
that the critical problem involved was procedural rather 
than substantive is rejected. With respect to this feature 
of the case, Mr. Justice BLACK says: 


The Pennsylvania Supreme Court has concluded that 
in solving problems of procedural, as distinguished from 
substantive, law, the law court may apply its own doctrine; 


and that the locus of burden of proof presents a procedural 
rather than a substantive question 
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Much of what we have said above concerning the necessity 
of preserving all of the substantial admiralty rights in an 
action at law is incompatible with the conclusion of the 
court below. The right of the petitioner to be free from 
the burden of proof imposed by the Pennsylvania local 
rule inhered in his cause of action. Deeply rooted in 
admiralty as that right is, it was a part of the very substance 
of his claim and cannot be considered a mere incident of 
a form of procedure. . . . Pennsylvania having opened its 
courts to petitioner to enforce federally created rights, the 
petitioner was entitled to the benefit of the full scope of 
these rights. The cause is reversed for action not incon 
sistent with this opinion. 


The case was argued by Mr. Abraham E. Freedman 
for Garrett, and by Mr. Rowland C. Evans, Jr., for 
Moore-McCormack Co. 


Taxation—Income Taxes—Interest on Condemnation 
Award as Taxable Income 
Interest on a condemnation award, from the date of the taking 
of the property condemned to the date of payment, payable to 
meet the requirements of just compensation, is ordinary income 
and not capital gain under Section 22 of the Revenue Act of 
1936. 


Kieselbach v. Commissioner, 87 L. ed. Adv. Ops. 281; 
63 Sup. Ct. Rep. 303; U. S. Law Week 4084. (No. 184, 
decided January 4, 1943). 


The taxpayer here received an award of $73,246.57 
in condemnation proceedings brought by the City of 
New York. Of this amount $58,000 was the principal 
amount and $15,246.57 represented interest thereon 
from the date on which the title passed under the 
proceedings to the date of payment of the award. 

The question for decision is whether the “interest” 
is to be treated as a capital gain or as ordinary income 
under the Revenue Act of 1936. The Commissioner 
held it to be ordinary income, but the Board of Tax 
Appeals reversed. Thereafter, the Circuit Court of 
Appeals reversed and held with the Commissioner. 
This was affirmed by the Supreme Court in an opinion 
by Mr. Justice REEp. 

Section 22 of the Revenue Act of 1936 provides as 
follows: 

(a) General Definition.—“Gross income” includes gains, 
profits, and income derived from salaries, wages, or com 
pensation for personal service, of whatever kind and in 
whatever form paid, or from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership o1 
use of or interest in such property; also from interest, rent, 
dividends, securities, or the transaction of any business 
carried on for gain or profit, or gains or profits and income 
derived from any source whatever 
The basis of the Court’s decision is stated as follows 

in the opinion: 

We agree with the Court of Appeals. The sum paid these 
taxpayers above the award of $58,000 was paid because of 
the failure to put the award in the taxpayers’ hands on 
the day, January 3, 1933, when the property was taken. 
This additional payment was necessary to give the owner 
the full equivalent of the value of the property at the 
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time it was taken. Whether one calls it interest on the 
value or payments to meet the constitutional requirement 
of just compensation is immaterial. It is income under 
Sec. 22, paid to the taxpayers in lieu of what they might 


have earned on the sum found to be the value of the 
property on the day the property was taken. It is not a 
capital gain upon an asset sold under Sec. 117. The sale 
price was the $58,000 

[he property was turned over in January, 1933, by the 
resolution. This was the sale Title then passed. The 
subsequent earnings of the property went to the city. The 
transaction was as though a purchase money lien at legal 
interest was retained upon the property. Such interest 
when paid would, of course, be ordinary income. 

From the premises that the value at time of the taking 
plus compensation for delay in payment equals just com 
pensation, .. . and that a good measure of the necessary 
additional amount is interest it a proper rate,” 
petitioner contends that as just compensation requires th 
payment of these sums for delay in settlement, they are 
a part of the damages awarded for the property. But 
these payments are indemnification for delay, not a part 
of the sale price. While without their payment just com 
pensation would not be received by the vendor, it does not 
follow that the additional payments are a part of the sale 
price under Sec. 117 (a) The just compensation con 
stitutionally required is not the same thing as the sale 
price of a capital asset 


The case was argued by Mr. Harry Friedman for 
Kieselbach, and by Mr. Arnold Raum for the Com- 


missioner. 


Taxation—Federal Estate Tax 


The amount to be deducted from a decedent’s gross estate on 
account of the bequest of his residuary estate to charity, is the 
actual amount realized by the charities after the payment of 
federal estate taxes. 


Harrison v. The Northern Trust Company, et al, 
Exrs., 87 L. ed. Adv. Ops. 320; 63 Sup. Ct. Rep. —; U. S. 
Law Week 4119. (No. 103, decided January 11, 1943.) 


The Court here reviews an action brought by execu 
tors to recover an alleged overpayment of federal estate 
taxes. The amount of overpayment turns upon whether 
“the amount to be deducted from decedent’s gross 
estate on account of the bequest of the residuary estate 
to charity is the actual amount of such bequest after 
payment of federal taxes, or what would have been the 
amount if there had been no such taxes.” The testator 
bequeathed the residue of his estate to four charitable 
organizations. The residuary estate after deducting 
funeral and administrative expenses and specific be 
quests, but without deducting the federal estate taxes, 
amounted to $463,102.08. The executors claimed that 
they were entitled to deduct from the statutory gross 
estate, in computing the federal estate tax, the whole 
of that sum. The Commissioner of Internal Revenue 
ruled however that only that part of the residue which 
is actually distributable to the charitable donees, i.e., 
the amount remaining after the payment of the federal 
estate tax, was deductible and assessed the tax ac 
cordingly. 


The executors paid the estate tax under protest and 
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filed a claim for refund which the Commissioner re¢ 
jected. This suit followed and the district court entered 
judgment in favor of the executors. The Circuit Court 
of Appeals affirmed. Certiorari was granted because of 
the importance of the questions in the administration 
of the federal tax system, and the judgments of th 


lower courts were reversed. 


The opinion of the Court was delivered by M1 Jus 
tice MurpHy. He points out that § 807 of the Revenu 
Act of 1939 “recognizes that the ultimate thrust of th 
federal estate tax is to be determined by state law’ 
and provides that where the tax is, either under th 
the 


will or the applicable local law, “payable out of 
bequests, legacies, or devises otherwise deductible under 
this paragraph, then the amount deducted under this 
paragraph shall be “the amount of such bequests 
legacies, or devises reduced by the amount of such taxes.’ 

Speaking of the grounds of the decision of the district 
court Mr. Justice MurpHy says: 


rhe court below fixed upon the words “payable out of 
and held S 807 inapplicable because the federal estate 
tax was a charge against the entire estate and not against 
the residue under Illinois law, and therefore was not “pay 


the residuary bequest. The court then fol 


able out of” 
lowei Edwards v. Slocum, 264 U. S. 61, where under sub 
stantially identical facts and in the absence of a statute 
such as § 807, the instant issue was resolved against thé 
Government. In so doing the court below refused to 
examine the legislative history of § 807 on the ground that 
the section was unambiguous. 

But words are inexact tools at best and for that reason 
there is wisely no rule of law forbidding resort to explan 
atory legislative history no matter how “clear the words 
may appear on ‘superficial examination’.” . . . So, accept 
ing the Circuit Court’s interpretation of Illinois law as 
to the incidence of the tax, we think it should have con 
sidered the legislative history of § 807 to determine in just 
what sense Congress used the words “payable out of.” 
The committee reports on § 807 demonstrate that it was 
intended as “a legislative reversal of the decision” in 
Edwards vy. Slocum, supra (H. Rep. No. 708, 72d Cong 
Ist Sess., p. 50), and that Congress used the words “pay 
able out of” in the sense of “diminished or reduced by 


the payment of the tax. 


The legislative history of the applicable acts is then 
reviewed and Mr. Justice MuRPHy says 


. while the estate tax may be a charge against the entire 
estate under Illinois law, admittedly its payment will 
operate to reduce the amount of the residuary estate 
This legislative history is conclusive in favor of the Gov 


ernment’s contention that respondents are entitled to 
deduct only the amount of the residuary estate actually 
passing to the charitable beneficiaries after provision is 
made for the payment of the federal estate tax 


A claim on behalf of the executors that this interpre- 
tation results in a “tax upon a tax” is rejected “because 
this case involves only a charitable deduction which 
Congress could have denied altogether, and the limita- 
tions placed upon that deduction by § 807 clearly do 
not go beyond the limits of permissible constitutional 
power.” An objection also that the tax might have to 
be computed by algebraic formulae or complicated 
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ithmetical methods, was also rejected by the statement: 
rhis contention loses all significance when it is remem- 
bered that § 807 was intended as a “legislative reversal” 
of Edwards v. Slocum. 
The case was argued by Miss Helen R. Carloss for 
Harrison and by Mr. Alexander F. Reichmann for the 
lrust Company. 


Federal Estate Taxes—Recordation of Lien—Superiority 
over other Liens 

The lien for federal estate taxes authorized by Section 315 (a) 
of the Revenue Act of 1926, attaches to the decedent’s interest 
in an estate by the entirety. That lien is superior to the lien of 
a mortgagee who acquired the mortgage lien for value without 
knowledge of the tax lien. The lien is not subject to the require- 
ment of an earlier provision for recording tax liens. So applied, 
Section 315(a) does not offend the Fifth Amendment. 


Detroit Bank v. U. §.,87 L. ed. Adv. Ops. 266; 63 Sup. 
Ct. Rep. 297; U. S. Law Week 4094. (No. 156, decided 


January 4, 1943). 


A husband and wife owned certain realty in an estate 
by the entirety. After the husband’s death the property 
was not included as a part of his estate in computing 
the federal estate tax. After his death, but before 
assessment of the tax, the widow and his children 
severally mortgaged certain portions of the real estate 
to a bank which acted without knowledge of the Gov- 
ernment’s claim for taxes. The Government brought 
suit in the district court to foreclose an asserted lien for 
estate taxes on certain parcels of real estate owned by 
the husband and wife at the time of his death. 

On default in payment of the mortgage indebtedness 
the bank bought in the mortgaged property on fore- 
closure sale. The trial court found that the bank 
acquired the mortgage in good faith and for value. The 
Commissioner of Internal Revenue assessed an estate 
tax deficiency against the decedent’s estate by reason 
of the failure to include the value of the estate by the 
entirety in the computation of the tax. The Board of 
lax Appeals sustained the tax. The Government then 
brought the present proceeding to enforce the lien. 

The district court held that the tax lien althought un- 
recorded was superior to the mortgage liens and to local, 
state and county liens for taxes which had accrued after 
the death of decedent. The Circuit Court of Appeals 
affirmed and on appeal its judgment was affirmed. 

The opinion of the Court was delivered by the CuieF 
Justice. He states the questions which are presented 
for decision as follows: 

(1) Whether the lien for federal estate taxes authorized 
by § 315(a) of the Revenue Act of 1926, 44 Stat. 9, 80, 
attaches to the interest of the decedent in an estate by the 
entirety. 

(2) Whether the lien is required to be recorded under 
the provisions of R. S. § 3186, as amended, in order to 
give it superiority to the lien of a mortgagee who acquired 
his mortgage for value in good faith without knowledge 
of the tax lien 

(3) Whether § 315(a), so applied as to give the lien 
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superiority over such subsequent mortgages, offends the 
Fifth Amendment. 


The Cuier Justice quotes the relevant provisions of 
the Revenue Act of 1926 as follows: 


Unless the tax is sooner paid in full, it shall be a lien 
for ten years upon the gross estate of the decedent, except 
that such part of the gross estate as is used for the pay- 
ment of charges against the estate and expenses of its 
administration, allowed by any court having jurisdiction 
thereof, shall be divested of such lien. If the Commissioner 
is satisfied that the tax liability of an estate has been 
fully discharged or provided for, he may, under regulations 
prescribed by him with the approval of the Secretary, issue 
his certificate, releasing any or all property of such estate 
from the lien herein imposed. 


Although the quoted statute does not expressly so 
provide, the opinion declares that the lien attached at 
the date of the decedent’s death, since the gross estate 
is determined as of that date, and the estate tax itself 
becomes an obligation of the estate at that time without 
assessment and the opinion declares: 


. . . That the lien attaches at decedent's death without ne 
cessity for assessment or demand is implicit in the proviso 
that such part of the estate as is used for payment of charges 
against the estate and expenses of administration shall be 
“divested of the lien.” 


The petitioner urged that since the lien asserted 
is “upon the gross estate of decedent” it does not attach 
to the land held by the entirety which passed to the 
decedent’s widow, not as a part of the estate but by 
her right to survivorship. To this contention the CHIEF 
JUSTICE says: 

. .. But this argument disregards the fact that the lien is 
for the particular tax imposed by § 302 of the Revenue 
Act of 1926 upon “the value of the gross estate of decedent” 
at the time of his death and that that section directs that 
that “value” shall include “the value at the time of 
his death of all property real or personal ... (e) to the 
extent of the interest therein held . . . as tenants by the 
entirety by the decedent and spouse . . .” 

Since the lien authorized by § 315(a) is for the tax 
which in its computation includes as a part of the taxable 
estate the value of the estate by the entirety, . . . we think 
it too plain for argument that the lien extends to the 
estate as thus defined and made the base on which the tax is 
computed. The gross estate of decedent within the mean- 
ing of § 315(a) is the estate or property on which the tax 
chargeable to decedent’s estate is computed. Congress, in 
§ 314(b), similarly denominated the proceeds of insurance 
on the life of decedent payable to beneficiaries as “a 
part of the gross estate” in providing for recovery from 
the beneficiaries of their pro rata shares of the estate tax. 
We cannot impute to Congress an intention not disclosed 
by the statute or its legislative history to exclude from 
the tax lien property which it directs to be included in the 
decedent's gross estate for the purpose of computing the tax. 


As to the insistence by the bank that the lien failed 
because of failure to comply with an earlier provision 
for recording tax liens, the CuieF JusTICE quotes the 
provision as follows: 


That if any person liable to pay any tax neglects or 
refuses to pay the same after demand, the amount shall 
be a lien in favor of the United States from the time when 
the assessment list was received by the Collector, except 
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lec] 


when otherwise provided, until paid upon all property 


and rights to property belonging to such person, provided, 
however, that such lien shall not be valid as against any 
mortgagee, purchaser, or judgment creditor until notice 
of such lien shall be filed by the Collector in the offic 
of the clerk of the district court of the district within which 


the property subject to such lien is situated 
Attention is called to a further proviso that whenever 
any state, by appropriate legislation, makes provision 
for the filing of notice in the office of a recorder of 
deeds “then such liens shall not be valid in that state 
against any mortgagee, purchaser or judgment creditor 
until such notice shall be filed” in the appropriate office 
and it is said that Michigan has made provision fot 
filing notice of such tax liens. Subsequent legislation 
in regard to the requirement of filing notice of govern 
ment tax lien is reviewed and it is said that the 
legislative history of the various enactments indicates 
“that each was intended to operate independently of 
the others,” and the conclusion of the Court on this 
branch of the case is stated by the CHIEF JUSTICE as 
follows: 
It is evident from a comparison of the two sections that 


Congress, in providing for the estate tax lien, has pro 


ceeded on the assumption that in the case of the tax on 
property passing at death and which is distributed in con 
sequence of the de ith, there is greater need of a lien in 


advance of assessment and demand for payment of the 


tax than in the case 
there is less need for protection of third persons by a 


f other types of taxes; and that 


recorded notice of the lien when the property passing at 
death is normally dealt with by probate and estate tax 


proceedings of public notoriety 


Reference is also made to the contention of the bank 
that the statute violates the Fifth Amendment by 
authorizing an unrecorded tax lien against the property 
mortgaged to it and withholding such a lien against 
innocent purchasers of property which decedent had 


transferred in contemplation of death. To which the 


Cuter Justice replied: 


Unlike the Fourteenth Amendment the Fifth contains 
no equal protection clause and it provides no guaranty 
against discriminatory legislation by Congress. . . . Even 
if discriminatory legislation may be so arbitrary and in 
jurious in character as to violate the due process clause 
of the Fifth Amendment, see Steward Machine Co. v. Davis, 
supra, 585: Currin v. Wallace. 306 U. S. 1. 13. no such case 


1S presented here. 


For reasons already indicated we think there is adequate 


basis for the distinction made by the statute between in 


nocent purchasers of property which passes at the 
decedent's death and those of property which he conveyed 
in his lifetime in anticipation of death. As we have pointed 
out, the estate tax status of property passing. at decedent's 
death is more readily ascertained than that of property 
which he has conveyed away in his lifetime and which so 
far as normal probate and tax proceedings are concerned 
would not appeal to be related to his estate or taxable as 
a part of it. We do not find in such a classification any 
basis for saying that the discrimination in the statute is 


so arbitrary as to violate due process 


Mr. Justice Murpny took no part in the consideration 


or decision of this case. 
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State of Michigan v. U. S., 87 L. ed. Adv. Ops. 271 
63 Sup. Ct. Rep 302; U. S. Law Week 4096. (No 214 
decided January 4, 1943). 

This isa companion case to No. 156, the Detroit Ban} 
v. U. §., decided on the same day. It involves the lien 
for estate taxes asserted by the Government and con 
sidered in that opinion. 

Here the City of Detroit, the County of Wayne and 
the State of Mi higan asserted liens for city, county and 
state taxes on the real estate in question accruing sub 
sequent to the federal estate tax lien. As defendants 
in the suit brought by the Government to foreclose thx 
lien, they attacked it on all the grounds considered and 
rejected in the opinion in the Detroit Bank case. 

Ihe separate point involved in this case is the claim 
that those taxes of the state and its governmental sub 


divisions are superior to the federal tax 
On that point the CHIEF JUSTICE says 


We do not stop to inquire whether this construction 
of the state statutes is the correct one for we think the 
argument ignores the effect of a lien for federal taxes 
under the supremacy clause of the Constitution. The 
establishment of a tax lien by Congress is an exercise ol 
Article ] 
.. And laws of Congress enacted 


its constitutional power “to lay and collect taxes 
§ 8 of the Constitution. 
pursuant to the Constitution are by Article VI of the 
Constitution declared to be “the Supreme Law of the 
Land; and the Judges in every State shall be bound thereby 
any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding.” 

“It is of the very nature and essence of a lien, that no 
matter into whose hands the property goes, it passes cum 
onere.”” Hence it is not debatable that a tax lien 
imposed by a law of Congress, as we have held the present 
lien is imposed, cannot, without the consent of Congress 
be displaced by later liens imposed by authority of any 
state law or judicial decision. Similarly we held that 
the priority of payment commanded by R. S. § 3466 could 
not be set aside by state legislation 

As the federal lien with which we are here concerned 
attached to private property prior to the acquisition of 
any interest in that property by the state, we need not 
consider the extent to which Congress may give, or in 
tended by § 315(a) to give, priority to a federal lien over 


a previously perfected state lien. 

Mr. Justice Murpny took no part in the consideration 
or decision of this case. 

No. 156 was argued by Mr. Edward S. Reid, Jr., and 
Mr. Emmett E. 
Monarch for the Government; No. 214 
Mr. John H. Witherspoon and by Mr. J. Louis Monarch 


for the Government. 


Eagan for the bank and by Mr. J. Louis 


was argued by 


Bankruptcy—Effect of Death of Bankrupt Before 
Approval of Composition Offer 


If a petitioner for relief under § 75 of the Bankruptcy Act 
dies pending action on an offer of composition and his ad- 
ministrator seeks the approval of the bankruptcy court of the 
offer of composition, the provision of § 75(r) that the term 
“farmer” includes the personal representatives of a deceased 
farmer must be interpreted to apply only where the law of the 
state in which the farmer’s real estate is situated, permits the 
administrator to resort to the remedy afforded by that section. 
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larris, Exr. v. Zion Savings Bank and Trust Com- 
87 L. ed. Adv. Ops. 338; 63 Sup. Ct. Rep. —; U. S. 

Week 4122 (No. 268, decided January ‘Z. 1943.) 
yecember 20, 1937 Anna L. Harris filed petition for 
Bankruptcy Act with an offer 


the offer was pending she 


unde S$ /5 of t 
omposition and whil 


|. January 16, 1939 the bankruptcy court ordered 


proceedings abated because of her death. March 
1939 Sterling P. Harris was appointed administrator 
r estate. 
(hereafter the respondent bank instituted proceed- 


to foreclose a mortgage on decedent’s real estate, 
iined a judgment and purchased the mortgaged 


mises at foreclosure sale. 


February 13, 1940 vo days before the period of 


emption expired, the administrator secured leave 
n the probate court to apply for an order reviving 


bankruptcy proce dings Che probate court decree 


stayed pending an appeal to the Supreme Court 
Utah but the petitioner applied to the bankruptcy 
int for revivor. 

Che Utah Supre Court reversed the decree of the 


obate court holding that the court could not authorize 


administrator to petition the bankruptcy court 
nder § 75. Certiorari was granted to review the judg- 
nt of the state court but after hearing the writ was 
smissed on the ground that the decision rested on an 
lequate non-federal eround. 
Pending the appeal the administrator filed in the 


inkruptcy court an amended petition to be adjudged 


bankrupt under 75(s). The court ordered the 


ecutor to show cause why the revivor petition should 


1 be dismissed. August 25, 1941 the respondent bank 
oved to strike both the originai and amended petition. 
September 30, 1941 the district judge dismissed the 
lministrator’s petition to revive and rejected the 


iended petition 
October 10, 1941 the executor sought leave of the 


obate court to appeal from the bankruptcy order of 


ismissal. The prayer was denied. The petitioner 
vertheless appealed to the Circuit Court of Appeals 

hich affirmed the district court’s action. Section 75 (c) 
provides that an action may be filed by any farmer fo1 
he extension or col Pp sition of his debts. Subdivision 
r) declares that the term “farmer” includes the per- 
yal representatives of the deceased farmer. 

Che question in this case is whe ther an administrato1 
lay in his representative capacity initiate such pro- 
eedings without leave of the court which appointed 
im. 

The Supreme Court affirmed the decision of the 
wer court. 
Mr. Justice 


ourt and restates the 


Roserts delivered the opinion of the 


questions here involved as 
ollows: 


if the law of tate prohibits an administrator from 


dealing with the real estate, or conditions his power to do 


FEBRUARY, 1943 VoL. 29 


so, did Congress intend to override that law and confer 

upon this mandatory of state power a privilege at war 

with the law of his official being? We must meet that 
question in this case, for the Supreme Court of Utah has 
told us that, under the law of that State, the petitioner 

has no such power. If such he possesses, it derives from a 

law which overrides the law of the petitioner's official 

creation. 

Reviewing the provisions of § 75 Mr. Justice RoBERTs 
points out that the section is “a manifestation of a 
large conception of the bankruptcy power” as a means 
of relieving the distress of and rehabilitating the bank 
rupt financially and of rendering his creditors all for 
which they may reasonably hope. The view is ex- 
pressed that Congress extended to the debtor a prtvi 
lege which he could exercise or renounce, that this 
privilege was extended to the debtor’s administrator, 


and it is said: 


- But, clearly, if that functionary elects not to avail him 
self of the privilege, the section is, as to him, inoperative. 
Moreover, if his election depends, under the law of his 
being, not alone on his choice but upon the exercise of 
the choice of his master, the state which gave him official 
life, and under whose tutelage he is, then the door of 
the bankruptcy court is open to him only when that choice 
has been exercised in the only way he can exercise it. 

In this view Congress has extended the benefits of the 
act only to administrators who can lawfully elect to avail 
of them. Thus conflict between federal and state power 
is avoided and the two are accommodated. 


The opinion of the Supreme Court of Utah pointed 
out some of the many inconsistencies and difficulties 
that an opposite conclusion would entail. It was shown 
that by the law of Utah, realty extends directly to the 
heirs; that the administrator does not represent them; 
that the law of the state demands the speedy settlement 
of the estate, and that this demand might be set at 
naught by the delay incident to such resorts to bank 
ruptcy. It was also pointed out that the interests of 
the personal representative, the heirs, and the creditors 
might be diverse and that § 74 of the Bankruptcy Act 
was amended so as to provide that if 2 moratorium pro 
ceeding was to be brought or reviewed by an admini 
strator he was required to obtain leave from the pro 
bate court, and the opinion was expressed that the 
429 


same Congressional intent should be implied as to § 


and it is said: 


We believe that it was with these considerations in mind 
that this court adopted Order 50 (9) of the General Orders 
in Bankruptcy. That order provides that the personal 
representative of a farmer shall annex to his petition filed 
under § 75, amongst other things, a copy of the order of 
the probate court authorizing him to file the petition. The 
court below thought the General Order applicable and 
felt bound to apply it. It is suggested that this portion 
of the Order is void as running counter to the clear man- 
date of the statute. And so it would be if the Act con 
ferred upon the administrator the right, notwithstanding 
state law, to invoke the bankruptcy powers. But the rule 
comports with what we have endeavored to show is the 
natural and reasonable construction of § 75. If the state 
law permits resort to the remedy afforded by the section, 


no difficulty will be created by requiring the obtaining of 
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such an order. If it forbids, then no conflict between the 


policies of state and nation will arise. 


Mr. Justice Douc.as filed a dissenting opinion. As 


one of the grounds of his dissent he says: 


If this had been an ordinary bankruptcy case there can 
be no doubt that the personal representative of this de- 
cedent would have entitled to come in, that the 
heirs could have been joined, and that a discharge could 
have been obtained provided the requirements of § 14 
were met. The fact that the proceeding is under § 75 
should not make a difference. Congress has specifically 
stated that a “personal representative” of a farmer may 
employ the machinery of § 75. The offer of composition 
made by the decedent before her death might or might 
not have been accepted. But even though it were rejected, 
subsection (s) affords an alternative form of relief, one 
benefit of which is a discharge. §75 (s) (3); ... 1 think 
it clear that § 75 was designed to afford to the estate the 
opportunity to obtain these benefits. Those benefits may 
be just as considerable as they would be in ordinary bank- 
ruptcy. ... In this case, as in other situations (In re Dev- 
lin, 180 Fed. 170, 172) it is the bankruptcy act not local 
probate law which must control the administration of the 
estate. The bankruptcy power is supreme. Sec. 8 is a valid 
exercise of that power. The result is that General Order 
50 (9) must give way insofar as it is inconsistent with this 


been 


result. For those rules are intended merely “to execute 
the act” (West Co. v. Lea, 174 U. S. 590, 599) not to 
“authorize additions to its substantive provisions.” Meek 


v. Centre County Banking Co., 268 U. S. 426, 434. 


Mr. Justice BLack and Mr. Justice MurpHy join in 
this dissent. 

The case was argued by Mr. J. D. Skeen for the ad- 
Mr. Hadlond P. Thomas for the 


ministrator and by 


Bank. 


Appellate Practice—Time within which to Apply 
for Certiorari 
A petition to the Supreme Court for a writ of certiorari to 
review 2 judgment of a state court of last resort must be filed 
within three months of the final judgment of the state court. 
The test cf finality is not whether under local rules of practice 


it is called final, but rather whether it has fully adjudicated rights 
in an adjudication not subject to further review by a state court. 


Department of Banking, State of Nebraska v. Pink, 
87 L. ed. Ady. Ops. 218; 63 Sup. Ct. Rep. 233; U. S. Law 
Week 4078. (No. 466, decided December 21, 1942). 


This per curiam opinion denies a petition for 
certiorari to a trial court of the State of New York. 
rhe trial court entered a judgment which was affirmed 
by the Appellate Division whose order was, in turn, 
affirmed by the New York Court of Appeals, the state 
court of last resort, on June 18, 1942. 

A remittitur was issued by the Court of Appeals 
the 
order and judgment of the Court of Appeals were 


on the same day to the trial court. On June 25 
made the order and judgment of the trial court. Later 
a motion was made in the Court of Appeals to amend 
the remittitur to show that a federal question had been 
presented and had necessarily been passed upon by 
the Court of Appeals. The motion did not seek rehear- 
ing or reargument, and was no more than a request that 
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the Court of Appeals declare what in effect had occurred 
on its previous decision. July 29 the Court of Appeals 
granted the motion and allowed the requested amend. 
ment. 

On September 16 the trial court directed that the 
amendatory order be made the order of the trial court 
Ihe petition for certiorari was filed in the Supreme 
Court of the United States on October 20. 

Under the three-months limitation, 28 
U. S. C. § 350, a petition for certiorari is tumely only 
if the amendment of the remittitur extended the time 
The Supreme 


Statutory 


within which to apply for certiorari. 
Court concludes that it had no such effect, because, 
unlike a motion for reargument or rehearing, it did 
not seek reconsideration of any question decided by 
the Court of Appeals. The 
petition for rehearing and a petition to amend the 


distinction between a 


remittitur merely for purposes of clarification is 


emphasized in the following portion of the Court's 
opinion: 


A timely petition for rehearing tolls the running of 
the three-months period because it operates to suspend 
the finality of the state court’s judgment, pending the 
court’s further determination whether the judgment should 
be modified so as to alter its adjudication of the rights of 
the parties. Here no such alteration of the rights ad- 
judicated was asked, and the finality of the court’s first 
order was never suspended. deny 
the petition for certiorari on the ground that it was not 
filed within the time provided by law. 


Accordingly we must 


The Court also takes occasion to point out that the 
practice of computing the three-months period not 
from the judgment of the Court of Appeals but from 
the judgment subsequently entered by the trial court 
upon the remittitur is inconsistent with many decisions 
under Sec. 237 of the Judicial Code and cannot be 
sanctioned. The test of finality is stated as follows: 

For the purpose of the finality which is prerequisite to 
a review in this Court, the test is not whether under local 
rules of practice the judgment is denominated final . . . , but 
rather the that the of the 
appellate court has in fact fully adjudicated rights and 
that that adjudication is not subject to further review by 
a state . Where the order or judgment is final 
in this sense, the time for applying to this Court runs 
from the date of the appellate court’s order, since the 
object of the statute is to limit the applicant’s time to 
three months from the date when the finality of the judg 
ment for purposes of review is established. 


whether record shows order 


court. 


Shipping—Limitation of Liability Under 
Section 4283 of Revised Statutes 


Under Section 4283 of the Revised Statutes, the owner of a 
vessel may limit liability to the value o; his interest in the vessel 
and freight in all cases of damags: resulting from negligence 
without the privity or knowledge of the owner. 

No privity or knowledge will be imputed to the owner where 
it is established that he had exercised due care in the selection 
of competent men to man the vessel and had charged them with 
full duties of inspection and maintenance. 


Coryell v. Phipps, 87 L. ed. Adv. Ops. 285; 63 Sup. Ct. 
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Rep. 291; U. S. Law Week 4081. (No. 246, decided Janu- 
1943). 
he question raised by the petition for certiorari here 
ted to the liability of Phipps, one of the respondents, 
damages for the destruction of vessels caused by 
Che fire was caused by an explosion of gasoline 
ies in the engine room of the yacht Seminole. The 
inole was owned by a corporation of which Phipps 
sole stockholder when the corporation took title. 
pps still owned one-half of the stock when the fire 
irred, and his sister owned the other one-half. These 
ts as to stock ownership are mentioned, because of a 


/ 


tention that the corporation was a sham. The 
xeme Court found it unnecessary to pass on this 
concluded that even 
Phipps and not the corporation be regarded as 
ner his liability was limited under R. S. § 4283, 46 
U.S. C. § 183 


4 


tention, however, because it 


That section prov ides 


The 
bezzlement, 
property, goods, or merchandise, shipped or put on board 
‘f such vessel, or for any loss, damage, or injury by collision, 
or for any act, matter, or thing, loss, damage, or forfeiture, 
lone, without the privity, or 
knowledge of such owner or owners, shall in no case exceed 
the amount or value of the interest of such owner in such 


for 
person, of 


any em- 
any 


liability of the owner of vessel, 


destruction, by 


any 


loss, OF any 


occasioned, or incurred 


vessel, and her freight then pending. 


[he controlling facts are stated as follows, in the 
pinion of the Supreme Court, delivered by Mr. Justice 
DOUGLAS: 


The district court found that the proximate cause 
f the fire was the presence of gasoline fumes in the engine 
room caused by a leak in some part of the machinery or 
That leak, it concluded, occurred not from 
installation of the gasoline tanks but 
with the passage of time. The Circuit Court of Appeals 
sustained those findings. It not found by either of 
the courts nor is it claimed, that Phipps had 
knowledge of that condition. It is urged, however, that 
the agents of Phipps and the Seminole Boat Co. selected 
to manage and inspect the yacht were incompetent and 
negligent, that their negligence is attributable to Phipps, 
and that in any event he could not establish his claim for 
limitation of liability without showing that he had ap 
pointed competent persons to make the inspection. 
The Circuit Court of Appeals found that the vessel had 
been examined and pronounced fit by an experienced 
ship surveyor in February, 1935, that she developed no 
faults in a cruise between February and April of that year 
when she was turned over to Pilkington for storage, that 
“the left gasoline closed, her electric 
switches open, her gas tanks registering empty, and her 
bilges clean and free of gasoline or gasoline vapor,” and 
that 
between April 15 


equipment. 
faulty original 
was 


below 


crew her valves 


“she was repeatedly examined by competent men 
June 24, 1935, who discovered 
There is evidence to support 
findings disturb them. Thus 
respondent has satisfied the burden of proof, which is on 
those of § 4283, of establishing the 
lack of privity or knowledge . . . and is entitled to limit his 
liability, unless any neglect of those to whom duties were 
delegated may be attributed to him for purposes of § 4283. 


and 
nothing wrong with her.” 


those and we will not 


who seek the benefit 
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Both the district court and the Circuit Court of 
Appeals held that Phipps could limit his liability to 
the value of his interest in the yacht. On certiorari, the 
judgment was affirmed by the Supreme Court. As to 
the applicable rules of individual liability under § 4283, 
Mr. Justice DouGLAs says: 


In the case of individual owners it has been commonly 
held or declared that privity as used in the statute means 
some personal participation of the owner in the fault or 
negligence which caused or contributed to the loss or 
injury. . . . That construction stems from the well settled 
policy to administer the statute not “with a tight and 
grudging hand” but “broadly and liberally” so as 
“to achieve its purpose to encourage investments in ship- 
building and to afford an opportunity for the determina- 
tion of claims against the vessel and its owner.” . . . Some 
cases, however, have barred the individual owner from the 
benefits of the statute even though the element of personal 
participation in the fault or negligence was not present. 
Thus it has been thought that the scope of authority 
delegated by an individual owner to a subordinate may 
be so broad as to justify imputing privity . . . as well as 
knowledge. We need not reach those questions in 
this case. Privity like knowledge turns on the facts of 
particular cases. Here two courts have found the absence of 
both. We accept concurrent findings upon such matters 

. . And even were we to assume without deciding that 
for the purposes of § 4283 privity as well as knowledge 
of an individual owner may be constructive rather than 
actual, it does not follow that Phipps should be barred 
from limiting his liability. One who selects competent 
men to store and inspect a vessel and who is not on notice 
as to the existence of any defect in it cannot be denied 
the benefit of the limitation as respects a loss incurred by 
an explosion during the period of storage, unless “privity” 
or “knowledge” are to become empty words. If § 4283 
does not give protection to the individual owner in these 
circumstances, it is dificult to imagine when it would. 


The case was argued by Mr. T. Catesby Jones for 
Coryell, and by Mr. Eugene Underwood and Mr. 
Chauncey I. Clark for Phipps. 


Criminal Law—Prosecutions Under the Sherman Act— 
Immunity to Witnesses in Grand Jury Investigation 
A person excused of offenses against the Sherman Act, who 

pursuant to subpoena issued by the Government appears and 

testifies before a grand jury investigating substantially related 
offenses, is entitled to immunity from prosecution for those of- 
fenses although he does not at the hearing claim the privilege 
against self-incrimination. 

U.S. v. Monia, 87 L. ed. Ad. Ops. 297; 63 Sup. Ct. 

Rep. —; U. S. Law Week 4117. (No. 248, decided Jan 

uary 11, 1943.) 


The question in this case is, “whether one who, in 
obedience to a subpoena, appears before a grand jury 
inquiring into an alleged violation of the Sherman 
Act, and gives testimony under oath substantially touch- 
ing the alleged offense, obtains immunity from prosecu- 
tion for that offense, . . . although he does not claim his 
privilege against self-incrimination.” 

Two persons were indicted for a conspiracy to fix 
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prices in violation of the Sherman Act. They filed 
special pleas of immunity because of the fact that com 
pelled by subpoena they appe ared before the grand 
jury and gave testimony substantially connected with 
the transactions covered by this indictment. The 
United States demurred to the pleas. The district court 
overruled the demurrers holding that the immunity 
attached whether the witnesses had claimed the privi 
lege or not. The case went to the Supreme Court by 
direct appeal and the judgment of the district court 
was afhirmed. 

Che opinion of the Court was delivered by Mr. Justice 
Roserts. After stating the questions involved and the 
facts relating thereto, he says: 


Beyond dispute the appellees were entitled to immunity 


from prosecution if the statute is to be given effect as it 
is written. We are asked, however, to read into it a qual 
ification to the effect that immunity is not obtained unless 
against self-incrimination is claimed. In 


asmuch as the statute is addressed 


the privilege 
to this privilege, and 
the privilege is accorded by the Fifth Amendment, it is 
said that if immunity is offered as a substitute for the 


t 


privilege, the immunity, like the privilege, ought to be 
claimed; that thus the statute and the Fifth Amendment 
which are pari mat will be given a consistent con 
struction. 

In the second place, it is urged that qualification of the 
forthright terms of the statute is necessary in order to avoid 
an unreasonable, unfair, and unintended result. The 
argument runs that if the statute is construed automatically 


to grant immunity without a cla 


cutor is at a disadvantage since h 


m of priviicge, the prose 
é loes not know whether 
or to what extent, a witness may have participated in a 
crime; and so runs the risk of unintentionally affording 
immunity. On the other hand, so it is said, the witness 
has full knowledge as to the nature of his own conduct 
and as to his possible incrimination by testimony, and it 
is not unfair to require him to claim his privilege and so 
put the prosecutor on notice that, if he insists upon the 
testimony, the witness will obtain immunity 

The well understood course of legislation before and 
} 


after the adoption of the statute involved, and the legis 
] 


lative history, compel rejection of the contentions 


The legislative history and the cases construing the 


applicable statutes ar reviewed and Mr. Justice 


OBERTS states the conclusion of the Court as follows: 


_ 
v~) 


The legislation involved in the instant case is plain in 


its terms and, on its face, means to the 


layman that if he 
is subpoenaed, and sworn, and testifies, he is to have 
immunity. Instead of being a trap for the Government 
as was the original Act, the statutes in question, if inte1 
preted as the Government now desires, may well be a trap 
for the witness. Congress evidently intended to afford 
Government officials the choice of subpoenaing a wit 
ness and putting him under oath, with the knowledg: 
that he would have complete immunity from prosecution 
respecting any matter substantially connected with the 
transactions in respect of which he testified, or retaining the 
right to prosecute by foregoing the opportunity to ex 
amine him That Congress did not intend, or by the 
statutes in issue provide, that, in addition, the witness 


ge, seems clear It is not for us to 


must claim his privile 
add to the legislation what Congress pretermitted 


Mr. Justice FRANKFURTER filed a dissenting opinion 


in which he discusses in detail the legislative history of 
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the relevant acts, the interpretation and extent of th 


constitutional grant of immunity, the analogies pre 
sented by various statutes, and the decisions of thy 


Supreme Court. He states his conclusion as follows 


I am therefore of opinion that an appearance in respo 


to a subpoena does not of itself confer immunity f1 


prosecution for anything that a witness so responding may 


testify. There must be conscious surrender of the p1 


lege of silence in the course of a testimonial inquiry. O 


course no form of words is necessary to claim one’s pri 
lege. Circumstances may establish such a claim. But tl 
must be some manifestation of surrender of the privy 
The prosecutor's insistence upon disclosur which 
for immunity from prosecution, could be withheld is t 
for which alone the immunity is given. History and re 


alike reject the notion that immunity from prosecution 
to be squandered by giving it gratuitously for re spondir 
to the duty, owed by everyone, to appeal nen summo! 
as a witness 

Since the demurrers to the pleas have been overrul 
the case should be remanded to the 
appropriate disposition in accordanc 


herein expressed. 

Mr. Justice DouGLas joins in this dissent 

Ihe case was argued by Mr. Edward H. Miller for 
the U. S. and by Mr. A. L. Hodson for Monia, et al 


Criminal Law—Violations of the Revenue Act 


Subdivision (a) of § 145 of the Revenue Act makes failure 
to pay a tax or make a return, a misdemeanor. Subdivision (b) 
of that section makes a willful attempt to evade sr defeat any 
tax, a felony. The accused was indicted on a felony charge under 
subdivision (b) but the proof was failure to pay a tax and make 
a return. Construing the two subdivisions together the convic- 
tion for a felony was reversed because the specific acts were made 
a misdemeanor under subdivision (a). 

Spies v. U. S.,87 L. ed. Adv. Ops. 342; 63 Sup. Ct. Rep 

U. S. Law Week 4104. (No. 278, decided January 


11, 1943.) 


M. R. Spies was convicted of attempting to defeat 
and evade income tax in violation of 145 (b) of th 
Revenue Act of 1936. 

“willful 


things 


That section makes among othe 


failure to pay a tax or to make a return by one having 


petitioner’s income at the times required by law, a 
misdemeanor.” But petitioner was not indicted for 
a misdemeanor under that provision 

Section 145(b) under which he was indicted makes 
“a willful attempt in any manner to evade or defeat 
any tax such as his a felony 

Ihe indictment contained a single count setting forth 
the felony charge of “willfully attempting to defeat 
and evade the tax” and recited failure to file a return 
and pay the tax as the means to the felonious end. 


For a proper understanding of the opinion it is 
essential to keep in mind the different provisions of 
subdivisions (a) and (b) above referred to, and the 
definitions respectively of the misdemeanor and _ the 
felony. 


Spies appealed to the United States Circuit Court of 
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ypeals, Second Circuit, and that court affirmed be- 
ise of former decisions of that circuit. ‘The Supreme 
urt allowed certiorari because the construction of the 
tion raised “an important question of federal law 
yet passed on” by that Court. The Supreme Court 
ersed the decisions of the lower courts. 
[he opinion of the Court was delivered by Mr. 
stice JACKSON. He reviewed the evidence introduced 
the trial, pointed out that the petitioner admitted 
it he was under statutory duty to file a return and 
y a tax and failed to do either; but introduced wit- 
sses who testified to his good character and offered 
dence of physical illness during the period within 
hich the return should have been made. 

It is also pointed out that the petitioner requested 
structions which were refused and excepted to a 
urge which duly preserved the question of whether 
admitted conduct of the accused constituted a viola- 
m of § 145 (b) in view of the provisions of § 145 (a). 
\fter reviewing the contention of the parties Mr. 
istice JACKSON says: 

It is the Government’s contention that a willful failure to 
file a return together with a willful failure to pay the tax 


may, without more, constitute an attempt to defeat or 


vade a tax within § 145(b). Petitioner claims that such 
proof establishes only two misdemeanors under § 145 (a) 
ind that it takes more than the sum of two such mis 
demeanors to make the felony under § 145(b). The 


legislative history of the section contains nothing helpful 
on the question here at issue, and we must find the answer 
from the section itself and its context in the revenue laws. 
It is pointed out that the Government has relied for 
he collection of its income tax “largely upon the tax- 
ayer’s own disclosures rather than upon a system of 
ithholding the tax from him by those from whom 
ncome may be received.” The success of that system 
s said to depend upon the keeping and rendering of 
rue accounts and that Congress has imposed a variety 


f sanctions for the protection of the system; that 


penalties for failure to comply with that system em- 


brace both civil and criminal sanctions and that the 


nvocation of one does not exclude resort to the other. 
\pplying these principles to the interpretation of these 


ections Mr. Justice JACKSON says: 


The failure in a duty to make a timely return, unless 
it is shown that such failure is due to reasonable cause 
and not due to willful neglect, is punishable by an addi- 


tion to the tax of 
the duration of the default. § 291 of the Revenue Act of 
But a duty may 


to 25 per cent thereof, depending on 


19 6 and ol the Ir te rnal Revenue Code 


exist even when there is no tax liability to serve as a base 


for application of a percentage delinquency penalty; the 
default may relate to matters not identifiable with tax for 
a particular period; and the offense may be more grievous 
than a case for civil penalty. Hence the willful failure to 
make a return, keep records, or supply information when 


required, is mad 1 misdemeanor, without regard to 


existence of a tax liability. § 145 (a Punctuality is im- 
portant to the fiscal system, and these are sanctions to 
assure punctual as well as faithful performance of these 
duties. 


It is also pointed out that sanctions to insure pay- 
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ment of the tax are “even more varied to meet the 
variety of causes of default,” and it is said that it is not 
the purpose of the law to penalize frank difference of 
opinion or innocent errors, for errors of that sort may 
be corrected by the assessment of deficiency taxes and 
collection of interest for delay but that if any part of 
the deficiency is willful or may be due to the negligence 
or intentional disregard of rules and regulations but 
without attempt to defraud 5% is added to the tax 
where 50% may be added if the deficiency is due to 
fraud with attempt to evade. 

Willful failure to pay the tax when due is punish- 
able as a misdemeanor and the climax of sanctions is 
the serious and exclusive felony defined as “willful 
attempt in any manner to evade or defeat the tax” and 
on this point Mr. Justice JACKSON says: 

The question here is whether there is a distinction be 
tween the acts necessary to make out felony and those 
which may make out the misdemeanor. 


Further discussing and applying to this case the dis- 
tinction between the penalties for acts called felony and 
those termed misdemeanors, Mr. Justice JACKSON says: 


The difference between willful failure to pay a tax when 
due, which is made a misdemeanor, and willful attempt to 
defeat and evade one, which is made a felony, is not easy 
to detect or define. Both must be willful, and willful, as 
we have said, is a word of many meanings, its construction 
often being influenced by its context. It may well mean 
something more as applied to nonpayment of a tax than 
when applied to failure to make a return. Mere voluntary 
and purposeful, as distinguished from accidental, omission 
to make a timely return might meet the test of willfulness. 
But in view of our traditional aversion to imprisonment for 
debt, we would not without the clearest manifestation of 
Congressional intent assume that mere knowing and in 
tentional default in payment of a tax where there had been 
no willful failure to disclose the liability is intended to 
constitute a criminal offense of any degree. We would ex 
pect willfulness in such a case to include some element of 
evil motive and want of justification in view of all the 
financial circumstances of the taxpayer. 


Comparing again the acts which constitute on the 
one hand a misdemeanor and on the other hand a 
felony, Mr. Justice JACKSON says: 


The differences between the two offenses, it seems to us, 
is found in the affirmative action implied from the term 
“attempt,” as used in the felony subsection. It is not nec- 
essary to involve this subject with the complexities of the 
common law “attempt.”” The attempt made criminal by this 
statute does not consist of conduct that would culminate 
in a more serious crime but for some impossibility of com 
pletion or interruption or frustration. This is an inde 
pendent crime, complete in its most serious form when the 
attempt is complete and nothing is added to its criminality 
by success or consummation, as would be the case, say, of 
attempted murder. Although the attempt succeed in 
evading tax, there is no criminal offense of that kind, and 
the prosecution can be only for the attempt. We think 
that in employing the terminology of attempt to embrace 
the gravest of the offenses against the revenues Congress 
intended some willful commission in addition to the will 
ful omissions that make up the list of misdemeanors. Will 
ful but passive neglect of the statutory duty may consti 
tute the lesser offense, but to combine it with a willful 
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and positive attempt to evade tax in any manner or defeat 

it by any means lifts the offense to the degree of felony. 

The opinion points out that Congress did not define 
or limit the methods by which a willful attempt to 
defeat and evade might be accomplished and it was 
suggested that perhaps this lack of particularity was 
intentional, lest definition might result in some unex- 
pected limitation of the sanctions. 

The case was argued by Mr. David V. Cahill for 
Spies and by Mr. Assistant Attorney General Clark for 
United States. 


Constitutional Law—Right to Jury Trial in Criminal 
Cases in Federal Courts 

Under the Federal Constitution a defendant charged with a 

felony in a federal court may waive his right to trial by jury 


and submit to a trial by the court, notwithstanding that he does 
so without the advice of counsel. 


Adams v. United States, ex. rel, McCann, 87 L. ed. 
Adv. Ops. 209; 63 Sup. Ct. Rep. 236; U. S. Law Week 
1074. (No. 79, decided December 21, 1942). 


The substantive question in this case was whether 
a defendant in a criminal case charged with violation 
of Sec. 215 of the Criminal Code, for using the mails 
to defraud, and who insists upon conducting his own 
case without the assistance of a lawyer, may waive his 
right to a jury trial and submit to a trial by the court 
without a jury without the advice of an attorney. 

The defendant, indicted on six counts, insisted on 
conducting his own case without the assistance of a 
lawyer. When called upon to plead he refused to do 
so and a plea of not guilty was entered on his behalf. 
The trial court advised the defendant to retain counsel 
but he refused to do so. He persisted in his refusal 
and when the case came on for trial he signed a written 
waiver of his right to a trial by jury. After trial the 
defendant was found guilty by the court and conviction 
and sentence followed. 

The Circuit Court of Appeals urged the defendant 
to retain counsel as the district court had done. Finally, 
the defendant did retain counsel and the Circuit Court 
of Appeals suggested that McCann take out a writ of 
habeas corpus to raise the question whether, in the 
circumstances of the case, the district court had jurisdic- 
tion to try him. On certiorari the Supreme Court, 
in the opinion by Mr. Justice FRANKFURTER, reversed the 
ruling of the Circuit Court of Appeals that the 
defendant had no right, without the advice of counsel, 
to surrender his right to trial by jury when he was 
under indictment for a felony. After considering 
various procedural questions as to the functions of a 
writ of habeas corpus, the Court reaches a considera- 
tion of the merits, and concludes that, under the Con- 
stitution, a defendant under indictment for felony 
may, without the advice and assistance of counsel, 
waive his right to a trial by jury. 

The Court states that the question on the merits is 
controlled by Patton v. United States, 281 U. S. 276, 
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and Johnson v. Zerbst, 304 U. S. 458. On the merits 
Mr. Justice FRANKFURTER says, in part: 


The short of the matter is that an accused, in the 
exercise of a free and intelligent choice, and with the con 
sidered approval of the court, may waive trial by jury 
and so likewise may he competently and intelligently waive 
his Constitutional right to assistance of counsel. There j 
nothing in the Constitution to prevent an accused from 
choosing to have his fate tried before a judge without 
a jury even though, in deciding what is best for himself 
he follows the guidance of his own wisdom and not that 
of a lawyer. In taking a contrary view, the court below 
appears to have been largely influenced by the radiations 
of this Court’s opinion in Glasser v. United States, 315 
U. S. 60. But Patton v. United States, supra, and Johnson 
v. Zerbst, supra, were left wholly unimpaired by the ruling 
in the Glasser case. 


Certain safeguards are essential to criminal justice. The 
court must be uncoerced, . . . and it must have no interest 
other than the pursuit of justice . . . The accused must 
have ample opportunity to meet the case of the prosecu- 
tion. To that end, the Sixth Amendment of the Constitu 
tion abolished the rigors of the common law by affording 
one charged with crime the assistance of counsel for his 
defense. . . . Such assistance “in the particular situation 
of “ignorant defendants in a capital case” led to recogni 
tion that “the benefit of counsel was essential to the sub 
stance of a hearing,” as guaranteed by the Due Process 
Clause of the Fourteenth Amendment, in criminal prosecu 
tions in the state courts... . The relation of trial by jury 
to civil rights—especially in criminal cases—is fully revealed 
by the history which gave rise to the provisions of th 
Constitution which guarantee that right. Article III, Sec 
tion 2, paragraph 3; Sixth Amendment; Seventh Amend 
ment. That history is succinctly summarized in the Declara 
tion of Independence in which complaint was made that 
the Colonies were deprived “in many cases, of the benefits 
of Trial by Jury.” But procedural devices rooted in ex 
perience were written into the Bill of Rights not as 
abstract rubrics in an elegant code but in order to assurt 
fairness and justice before any person could be deprived of 


“life, liberty or property.” 


It hardly occured to the framers of the original Con 
stitution and of the Bill of Rights that an accused, acting 
in obedience to the dictates of self-interest or the prompt 
ings of conscience, should be prevented from surrendering 
his liberty by admitting his guilt. The Constitution does 
not compel an accused who admits his guilt to stand trial 
against his own wishes. Legislation apart, no social policy 
calls for the adoption by the courts of an inexorable rule 
that guilt must be determined only by trial and not by 
admission. A plea of guilt expresses the defendant's belief 
that his acts were proscribed by law and that he cannot 
successfully be defended. It is true, of course, that guilt 
under Section 215 of the Criminal Code, which makes 
it a crime to use the mails to defraud, depends upon 
answers to questions of law raised by application of the 
statute to particular facts. It is equally true that prosecu 
tions under other provisions of the Criminal Code may 
raise even more difficult and complex questions of law. 
But such questions are no less absent when a man pleads 
guilty than when he resists an accusation of crime. And 
not even now is it suggested that a layman cannot plead 
guilty unless he has the opinion of a lawyer on the ques 
tions of law that might arise if he did not admit his guilt 
Plainly, the engrafting of such a requirement upon the 
Constitution would be a gratuitous dislocation of the 
processes of justice. The task of judging the competence 
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{ a particular accused cannot be escaped by announcing 
elusively simple rules of trial procedure which judges 
ust mechanically follow. The question in each case is 
hether the accused was competent to exercise an in- 
lligent, informed judgment—and for determination of 
\is question it is of course relevant whether he had the 
lvice of counsel. But it is quite another matter to suggest 
hat the Constitution unqualifiedly deems an accused in- 
mpetent unless he does have the advice of counsel. If 
layman is to be precluded from defending himself be- 
suse the Constitution is said to make him helpless with- 
yut a lawyer’s assistance on questions of law which abstract- 
underlie all federal criminal prosecutions, it ought not 
» matier whether the decision he is called upon to make 
s that of pleading guilty or of waiving a particular mode 
ff trial. Every conviction, including the considerable 
number based upon pleas of guilty, presupposes at least 
. tacit disposition of the legal questions involved. 


But we are asked here to hold that an accused person 
cannot waive trial by jury, no matter how freely and 
inderstandingly he surrenders that right, unless he acts 
m a lawyer’s advice. In other words, although a shrewd 
nd experienced layman may, for his own sufficient reasons, 
conduct his own defense if he prefers to do so, nevertheless 
if he does do so the Constitution requires that he must 
defend himself before a jury and not before a judge. But 
we find nothing in the Constitution, or in the great 
historic events which gave or the history to 
which it has given rise, to justify such interpolation into 
the Constitution restriction the rational 
idministration of criminal justice. 


rise to it, 


and such upon 


Ihe right to assistance of counsel and the correlative 
right to dispense with a lawyer's help are not legal 
formalisms. They rest on considerations that go to the 
substance of an accused’s position before the law. The 
public conscience must be satisfied that fairness dominates 
the administration of justice. An accused must have the 
means of presenting his best defense. He must have time 
and facilities for investigation and for the production of 
evidence. But evidence and truth are of no avail -unless 
they can be adequately presented. Essential fairness is 
lacking if an accused cannot put his case effectively in 
But the Constitution does not force a lawyer upon 
a defendant. He may waive his Constitutional right to 
assistance of counsel if he knows what he is doing and 
his choice is made with eyes open. 


court, 


Mr. Justice Murpny delivered a separate dissent of 
his own and, in addition, concurred in the dissenting 
pinion of Mr. Justice DoucLas. 


Mr. Justice Murpny states his unwillingness to con- 
ede that the right of a jury trial can be waived in 
criminal cases in the federal courts. Pointing out that 
the Patton case, 281 U. S. 276, did not involve a com- 
plete waiver of jury trial but only a waiver of the 
common law right to be tried by a jury of twelve, Mr. 
Justice Murpny adds that if it be assumed that jury 
trial can be waived by an accused there should be com- 
pliance with rigorous standards designed to insure that 
the accused fully understands what he is doing. Among 
the requirements is included the right te a lawyer's 
idvice as to the desirability of the waiver of jury trial. 

Mr. Justice Douctas, in his dissent, emphasizes the 
broad sweep of the statute under which the defendant 
here was indicted and the availability of relatively few 


defenses. This dissent assumes arguendo, under the 
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Patton case, that a defendant represented by counsel 
may, in some circumstances, waive the right to trial 
by a jury of twelve and submit to trial by eleven jurors. 
The right of waiver is thought not to extend to the 
present case. 

Mr. Justice DouGLas says, in part: 


The question for us is not whether a judge should 
be trusted as much as a jury to determine the question of 
guilt. We are dealing here with one of the great historic 
civil liberties—the right to trial by jury. Article III, Sec. 
2 and the Sixth Amendment which grant that right contain 
no exception, though a few have been implied. . . . We 
should not permit the exceptions to be enlarged by 
waiver unless it is plain and beyond doubt that the waiver 
was freely and intelligently made. The Patton case 
surrounds such a waiver with numerous safeguards even 
where, as in that case, the waiver was made by one who 
was represented by counsel. We should be even more 
strict and exacting in case the waiver is made by a lay- 
man acting on his own. Then the reasons for indulging 
every reasonable presumption against a waiver of “funda- 
mental constitutional rights” . . . become even more com- 
pelling. 

Mr. Justice BLack also concurred in the dissenting 
opinion of Mr. Justice DouGLas. 

The case was argued by Mr. Solicitor General Fahy 
for Adams, and by Mr. Robert G. Page for McCann. 


LOUIS DEMBITZ BRANDEIS 


(Continued from page 75) 

vived their faith that—in a world troubled by declining 
standards—right, justice, and truth must remain the 
guiding principles of human conduct. Despite his great 
intellectual vigor and activity, his life was singularly 
placid, unruffled by the misunderstandings or criticism 
of others, however unmerited. This was the outer mani- 
festation of an inner life, untroubled and serene, be- 
cause given to great ends, with truth as the ultimate 
goal. 


The time has not yet come to bring into its proper 
perspective a career so unusual and so far reaching in 
its influence, but we can appraise now the great service 
which he rendered by his devotion and loyalty to the 
Court as an institution and by the scholarship, integrity, 
and independence with which he performed his judicial 
labors. We know that because he sat as a judge on this 
Court the course of constitutional interpretation has 
been altered and that courts, in the process of adju- 
dication, must henceforth, far more than in the past, 
look for light beyond the law books to the experience 
of the world in which we live. 

We see him now as one of the influential men of his 
time—in the words of the Resolution of the Bar, wise, 
strong, and good—taking his rightful place among that 
small group of great figures of the law who have given 
to it new strength, and to us renewed assurance of its 
adequacy and hence that it will endure. 
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Mr. Rutledge of South Carolina, by Richard Barry. 


1942. New York: Duell, Sloan & Pearce, Inc. Pp. IX, 
130.—This is a charmingly written and, in many respects, 
a highly persuasive re-evaluation of the career of John 
Rutledge. Mr. Barry prepared himself for his task by a 
thorough examination of the available secondary and 
original American sources. The result is so admirable 
that the only just criticism than can be made is that it 
occasionally savors of special pleading. Under the 
circumstances this perhaps is not undesirable, for neve 
before has full justice been done to Rutledge’s contribu- 


tion to the formation of the Nation. 


This does not mean that considerable recognition has 


not been accorded. Anything else would have been 
hardly possible. For many years one of the de facto 
dictators and for a time the de jure dictator of South 
Carolina, president of the Republic of South Carolina 
and later governor of the state, a member of the Con 
tinental Congresses, chairman of the Drafting Com 
mittee of the Constitutional Convention, associate jus 
tice of the Supreme Court of the United States who re- 
signed to become Chief Justice of South Carolina, 
appointed by Washington as Chief Justice of the United 
States only to have confirmation denied by the Senate 
because of his violent and outspoken opposition to the 
Jay Treaty—such a man could not but loom large in 
his country’s history. 

Mr. Barry is not content with this. His view is that 
Rutledge was one of the three indispensable men olf 
the Revolution (the other two being Sam Adams and 
Washington) and that more than any other membe1 
of the Convention he was responsible for the Consti- 
tution in its final form. 

There will be dissenters from both parts of this 
opinion but more from the first than from the second, 
though there is much to be said for Mr. Barry’s con 
clusions as to both. 

Che argument presented as to Rutiedge’s share in the 
success of the Revolution is that in it there were thre¢ 
Charles 


Mountain, and that Rutledge is entitled to credit for 


decisive battles: Town, Saratoga and King’s 
the success of our arms in the first and last, and, indeed, 
to a large share of the credit for Yorktown. 

[here can be no doubt as to Rutledge’s part in the 
battle of Charles Town though many will deny that it 
was a decisive engagement. Historical opinion has be 
latedly recognized King’s Mountain as a decisive battle, 
though no writer has heretofore named Rutledge as 
responsible for the victory. 

Mr. Barry insists that it was Rutledge who realized 
the value and caused the adoption of the strategy 
and tactics that enabled the frontiersmen to win at 
King’s Mountain. Moreover, we are told, the same plan 


was used in harrying and wearing down by attrition 
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Cornwallis’ army as it withdrew northward, so that by 
the time it reached Yorktown its morale was broken and 
it was ready to surrender. The effectiveness of the indi 
vidual American, fighting largely on his own initiative 
had—he concedes—been demonstrated at Concord, Lex 
ington and Bunker Hill. But Concord and Lexington 
he classifies as skirmishes, while at Bunker Hill the 
British were left in possession of the field. The lessons 
of these engagements were, according to Mr. Barry, not 
remembered, and the Continental army imitated Euro 
pean methods in which it was inferior to the British 

This is a novel and extensive claim for Rutledge, but 
if Mr. Barry does not wholly convince us his argument 
is at least persuasive that Rutledge should have greater 
credit than he has hitherto received. 

In discussing Rutledge’s share in the formulation 
of the Constitution Mr. Barry is on sounder ground 
No less an authority than De Tocqueville is in accord 

Rutledge is credited with having secured the pledg 
of secrecy (without which it is probable that the delibera 
tions of the Convention would have been futile) and 
with having been largely instrumental in bringing about 
the compromise by which the South waived its insistenc 
that navigation acts require a two-thirds vote of th 
Senate and the North agreed to the provision in regard 
to the importation of slaves. 

Indeed, Mr. Barry concludes that the three men 
whose efforts caused the Convention to come to an 
agreement were Rutledge, James Wilson and Roge 
Sherman. He makes a strong case for this view and his 
description of the way in which these men worked to 
gether is of fascinating interest. 

3ut after the delegates agreed in principle the great 
est skill and tact were required to reduce their under 
standing to writing. Here again Rutledge, as chairman 
of the Drafting Committee, and the only member who 
attended every committee session, was the leader. 

Mr. Barry thinks that Rutledge is entitled to sole 
credit for two clauses—that defining the powers of th 
chief executive and the judiciary claus 

Mr. Barry’s claim may be somewhat extreme but he 
has persuaded one reader, at least, that the significance 
of the part that Rutledge played has been largely over 
looked. 

While this biography will attract every one who is 
interested in this period of our history, it will have a 
special appeal for lawyers. A great deal has been written 
about the role of lawyers in public life. It is true that 
many public men in this country have been lawyers, o1 
at least members of the bar. Not so many, however, 
have been the leaders of the profession and even fewet 
have in political affairs used the same methods that 
brought them success at the bar. 


Rutledge belongs to this limited group. For three 
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s he ate his dinners at the Middle Temple.’ He rep- 
ited practically all of the great interests at Charles 
n (as it was then named) at the time it was the 
Atlantic 


ne from his profession was at one time 9000 pounds 


ing commercial city on the seaboard. His 


r, a fact that his constituents recognized by fixing 


] 


salary as the president of the Republic of South 


( lina at the same figure. His influence with the 


ple was the result of the prestige he acquired in court 


his methods were always those of a lawyer. 


In sheer interest no chapter of this volume surpasses 


which tells the story of how Rutledge by constitu- 


nal methods outwitted a royal governor and a chiel 


tice appointed by the Crown and made South Caro 


i virtually an independent colony. So, too, he studied 


problems of the Revolution and the Constitutional 


Convention just as he mastered his cases, and after 


ough consideration drew his conclusions and laid 
plans. Those who view the law as a narrowing pro- 


sion have much to learn from the success which Rut- 


re in this way achie\ d 
WALTER P. ARMSTRONG 
Memphis, Tennessee 
1. It is regretable that Mr. Barry did not have an opportunity 
engage in research in England. He might have given us an 
forgettable picture of Rutledge’s life in London—of how (as we 


ow) he not only listened to Pitt in the House of Commons, but 
ind talked with him; of how he was impressed by the acting 

Garrick, whom he saw many times 

1 Quest for Inter mal Order, by Jackson H. Ral 


yn. 1941. Washington 


many years Judge Ralston has stood out among his 


John Byrne & Co. Pp. 205. 


low international lawyers as an idealist seeking always 
lift the discussions of the law to a higher plane and 
yncerned not so much with the correctness of this o1 


it particular rule as with the fundamental principles 


on which all of the rules of international law were 


In his Den 


strong plea for 


ised. racy’s International Law he made 


: conception of law based not upon 


istoms and treaties, the so-called “positive” interna- 


mal law, but upon the fundamental principles of con- 


ict recognized between men as human beings apart 


} 


ym, or rather above, the artificial relations maintained 


States with other States 


Io this same thesis the author now returns, and his 


mcern 1s once more to determine the true bz is of 


nternational law and to lay the foundations of right. 
Ihe mistake of the past, he holds, has been that interna- 
onal law made the State the unit of law rather than 
he individual [rue International Law,” he says, 


vould have been the law of the peoples in their rela- 


ions with one another rather than of governments.” 


The State is an “artificial creation,” and to attempt to 


levelop a law between States, ignoring the individuals 


ho compose the State, is “to labor for nothing of 


eality.”” Because of this false conception of the basis of 


nternational law, ethical considerations, he asserts, 


ave been eliminat from the law, and acts performed 


y States have been justified, or at least excused, which, 
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if performed by individuals, would be condemned as 
criminal. 

As a critic of existing international law the author 
makes a strong case. It is clear that international law 
has confined itself too narrowly to the interests of States 
as such; that in the years preceding the first world wat 
international law was too much concerned with regulat- 
ing the effects of war rather than removing the causes of 
war; that the acceptance of war as a legal system was 
unworthy of the statesmen assembled at the Hague 
Conference of 1907; that the doctrine of sovereignty was 
asserted as justifying the refusal to submit justiciable 
disputes to arbitration. A dozen mor counts might be 
added, but the case would not be stronger for them. 

But the indictment Judge Ralston makes is at times 
unnecessarily broad, and at other times it goes quite 
wide of the mark. The author does less than justice to 
those who labored for a generation to promote the 
development of a more effective international law. He 
sweepingly denounces “bookish international law,” 
without taking into account the many volumes and 
articles written in behalf of an international law that 
might have been adequate to keep the peace and 
promote justice, even if it did not go so far as the 
federal union he now advocates. A great deal has been 


written since the treatise of Bonfils, but the autho 


prefers to cite that author as if nothing had been 


written since then. The discussion of “neutrality” takes 
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Here, just off the press, is practical, time-saving help. Get 
Montgomery's Federal Taxes on Corporations and consult 
it first as questions come up. You'll find supporting author- 
ity for decisions you must make; essential guidance for 
immediate use in handling taxes for any corporate client. 


Helps interpret law in specific situations 

This book puts together requirements of today's law 
and needs of the particular business. It gives the net 
result of the statute and of all the rulings and decisions, 
boiled down to advice and recommendations by an organi- 
zation of lawyers and expert accountants dealing year in, 
year out with corporate taxes; an organization headed by 
Robert H. Montgomery, a national authority. 

Everything on income, excess profiis, and other corporate 
taxes is in a compact, two-book unit, organized to corre- 
spond to your two main problems, one on gross income and 
deductions, the other on tax determination and returns. 

Cost of these books is so low that no lawyer should be 
without this authority, relied on by tax experts $1 5-00 
and equally usable by non-specialists. Complete, 
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no account of any difference between right and wrong, 
but suggests a policy of impartiality and a ban upon 
shipments of arms to both belligerents alike. The in- 
dictment of the Treaty of Versailles is unbalanced, and 
no account is taken of the fact that, defective as was 
the League of Nations, it might have been made an 
agency for the development of what the author calls 
“true law” if a majority of the American people had 
been able to see that their national security was es- 
sentially bound up with a world of law and order. It 
was not the fault of international law that Japan was 
allowed to violate the Nine Power Treaty with im- 
punity, and that the raw materials and industrial 
products of the United States were put at the disposal 
of Japan while the crimes attending the successive in- 
vasions of China were being perpetrated. The law was 
clear enough. It was public opinion which could not see 
the interest of its own nation in the maintenance of 
general law and order. 

The proposals of the author for the reform of inter 
national law are far-reaching. We can all applaud his 
insistence that the same principles of moral conduct 
should be applied to the relations of States as are applied 
to the relations of individuals, even if we do not regard 
the State as an artificial creation or “mental concep- 
tion” which, he holds, can not be the subject of true 
law. The need of a revised League, or Society, of Na- 
tions is clear, whether or not we are prepared for the 





New Books for the Law Library 


The Shifting and Incidence 
of Taxation 


An up-to-date analysis presenting some 
novel ideas and new approaches to the 
theory of tax shifting. By Otto von Mering, 
Tufts College. $3.25 (1942) 


Monetary Theory 


This is a realistic theoretical treatment of all 
major problems of monetary analysis and 
policy. By G. N. Halm, Tufts College. $3.50 
(1942) 


Air Transportation 


This book evaluates the efficiency with 
which federal laws have been administered 
and suggests improvements in laws and 
administration. By C. E. Puffer, University 
of Buffalo. $3.75 (1941) 


Readings in the Social Control 
of Industry 


Selected by a Committee of The American 
Economic Association, these articles bring 
into clear focus leading issues in the public 
policy of controlling competitive and mo- 
nopolistic industrial practices. $2.75 (1942) 


THE BLAKISTON COMPANY Philadelphia 
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further step of a federal union similar to that of the 
United States. Clearly also there must be “some sort of 
international legislature,” whether certain of the fun 
tions which the author ascribes to it are presently feasi 
ble or not. The concluding pages are, however, a bi 
disconcerting. Perhaps they would not have been written 
after Pearl Harbor. For they express a belief in th 
ultimate conversion of Japan, Germany and Italy to th 
ways of peace without the necessity of defeating thei 
present rulers, and they suggest that the author is pre 
pared to build a new League of Nations in which the 
members “must meet on a common footing without the 
slightest reference to their preference as to form of gov 
ernment.” This would seem to overlook entirely the 
necessity for a “bill of rights” in the future federal 
government, which is to bear a close resemblance to the 
Union of the United States. 
C. G. FENWICK 


Rio de Janeiro 


The Saga of San Demetrio, by F. Tennyson Jesse 
New York: Alfred A. Knopf. Pp. 84.—This is a thriller 
of sea romance equal to any Clark Russell or Herman 
Melville. It is proper enough that this JOURNAL should 
review it because it is an admiralty law report. When 
the salvage case of the San Demetrio came on before 
Mr. Justice Langton, he and the Master of the Rolls, 
now Lord Greene, were of opinion that the case ought 
to be reported to all the world. They prevailed upon 
the appropriate British officials to give that assignment 
to a distinguished authoress, Miss F. Tennyson Jesse. 

This vessel was salvaged by a lifeboat crew which went 
back to three deck houses on top of nine tanks of gaso 
line, put out raging fires in all three, and navigated the 
vessel on her own power into Liverpool. 

No one will lay Miss Jesse’s report down unfinished 

RICHARD W. HAL! 


Boston 


RECENT PUBLICATIONS 


THe NEAR EAST: PROBLEMS AND Prospects, by Carlo Sforza, 
H. A. R. Gibb, Salo W. Baron, Charles K. Webster, and 
Quincy Wright; edited by Philip W. Ireland. 1942. Uni- 
versity of Chicago Press. Pp. XIV, 265. $2.50. 

FEDERAL TAXES ON CORPORATIONS, Tax Determination and 
Returns, 1942-43, by Robert H. Montgomery. 1943. Nev 
York: The Ronald Press Company. Pp. ix, 981. $7.50 

FEDERAL TAXES ON CorPoRATIONS, Gross Income and Deduc 
tions, 1942-43, by Robert H. Montgomery. 1943. New York 
The Ronald Press Company. Pp. ix, 1056. $7.50. 

THE Impact OF FEDERAL Taxes, by Roswell Magill. 1943 
New York: Columbia University Press. Pp. ix, 218. $3. 

S. O. LEVINSON AND THE Pact oF Paris, by John E. Stoner 
1943. University of Chicago Press. Pp. xvi, 368. $4. 

THE VirGINIA STATE BaR ASSOCIATION: Proceedings of the 
Fifty-third Annual Meeting. 1942. Richmond: Richmond 
Press, Inc. Pp. 354. 

STATE BAR ASSOCIATION OF WISCONSIN: Proceedings of the 
Sixty-fourth Annual Convention. 1942. Madison: Demo 
crat Printing Company. Pp. 311. 

Wuat Price FREEDOM? by Frederick W. Reed. 1943. Boston: 
Bruce Humphries, Inc. Pp. 194. $2.50. 
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JUNIOR BAR NOTES 


Efe campaign to improve the ad- 


ministration of justice as practic ed 


the traffic courts, or, more ap- 
opriately, in the courts which try 
ific cases, received renewed im- 
tus with the completion of the 
rsonnel of the newly created Traf- 

Court Committee. Chairman 
seph D. Calhoun, Media, Pa., has 
pointed the following committee 
Watson Clay, 
ouisville, Ky.; James P. Economos, 


secretary, Chicago; Wm. J. Barron, 


mbers: chairman, 


Washington, D. C Nicholas C. 
English, Newark, N. J.; Leslie P. 
Hemry, Boston, Mass.; Philip H. 
Lewis, Topeka, Kans.; Phillip 
Owens, Portage, Wisc.; Charles S. 
Rhyne, Washington, D. C.; Capt 


Adrian M. Unger, Office of Provost 
Marshal General, Washington, D. C.; 
Paul Weiden, Portland, Ore.; Joseph 
D. Calhoun, ex officio, Media, Pa.; 
Herzel H. E. 
The work of 


nd Council Adviser 
Plaine, Newark, N. J. 
he committee is being financed by 
War Production 
Fund to Conserve Manpower and 
Safety 
Council’s program to “Save Man- 


grant from the 


a part of the National 


ower for Warpower.” 


[he committee’s task will be to 
secure the adoption of the fifty-seven 
pecific recommendations for the im- 
rovement of the traffic courts con- 
tained in the report of the National 
Committee on Traffic Law Enforce- 
ment which were approved by the 
Junior Bar Conference at the 1940 
Philadelphia. 


recommendations have also 


annual 
These 
been approved by the National Con- 
ference of Judicial Councils; the Sec- 


meeting in 


tion on Judicial Administration, the 
Criminal Law Section, and the House 
of Delegates as and for the American 
Bar Association; the Committee on 
r'raffic Judges and Prosecutors and 
the Street and Highway Section of 
the National Safety 


Council; and 
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By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


the International Association of 


Chiefs of Police. 


The factual background upon 
which the fifty-seven recommenda- 
tions are predicated has been ably 
presented in an interesting book, 
Traffic Courts, by George Warren. It 
has been published by Little, Brown 
and Company for the National 
Conference of Judicial Councils as 
the fourth book in its Judicial Ad- 
ministration series. Mr. Warren is a 
member of the Conference who 
devoted himself exclusively to this 
survey. He served on several com- 
mittees before entering military serv- 
ice. This book has been distributed 
to all the state chairmen who will be 
primarily charged with the respon- 
sibility of promoting the program in 
their states. They are to secure the 
cooperation of their state and local 
and junior bar 
groups within these organizations. 


bar associations 


The Traffic Court Committee will 
meet at the Edgewater Beach Hotel, 
Chicago, on February 20 and 21, 
for the purpose of preparing its 
long-range program. This program 
can be broken down into three main 
groups: (1) basic changes in traffic 
courts and their functioning which 
require state legislation and in some 
cases constitutional amendments; 
(2) other changes which can be 
effected by the individual court or 
by some administrative authority 
without legislation, and (3) detailed 
improvements in procedure, equip- 
ment, and appearance of court rooms 
which can be effected by the indi- 
vidual judge perhaps with a small 
appropriation for equipment. The 
wartime problems created by traffic 
violators who are war workers or in 
military service will receive special 
attention. 


Chairman Calhoun has called the 
Executive Council into session for 


February 20, at the Edgewater Beach 
Hotel, Chicago, for its annual mid- 
year meeting for the purpose of 
reviewing the progress that has been 
made to date in the Conference and 
to prepare for the administration of 
the program during the second half 
of the current year. A joint session 
with the Traffic Court Committee 
has been scheduled. 


Miss Lillian C. Scott, Albuquer- 
que, New Mexico, has been elected 
to fill the vacancy on the Council 
for the Tenth Circuit. She is the 
first woman to serve in that capacity. 
Donald K. Carroll, Jacksonville, 
Florida, council member for the 
Fifth Circuit, and John H. Pratt, 
Washington, D. C., have entered 
military service and resigned from 
the Council. 


Additional appointments an- 
nounced by Chairman Calhoun in- 
clude chairman of the Membership 
Committee, Eugene Gerhart, New- 
ark, N. J., and the following State 
Chairmen: Alaska—Patrick J. Gil- 
more, Jr., of Ketchikan; Colorado— 
Truman A. Stockton, Jr., of Denver; 
Iowa—Paul F. Ahlers of Maquoketa; 
Nevada—Alan Bible of Carson City; 
Montana—Edward T. Dussault of 
Missoula; and Texas—Ripley E. 
Woodard of Houston. The Colo- 
rado, Iowa, Montana, Nevada, and 
Texas appointments take care of 
recent resignations. 


The Report of Proceedings and 
Committee Reports presented at De- 
troit during the Annual Meeting 
have been printed and mailed to all 
members of the Conference. Accom- 
panying them was a 24-page pam- 
phlet reporting “A Survey of Person- 
al Finance Conditions in Oklahoma” 
by John A. Johnson of Oklahoma 
City, prepared while he was a mem- 
ber of the Committee in Aid of the 
Small Litigant. It has been decided 
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to print a roster of the Conference 
1945 


with an appropriate designation to 


membership as of January lI, 
show which members are in military 
service. Distribution will be effected 
as promptly as possible. 

The Young Lawyers Section of the 
New York State Bar 
its annual meeting on January 23, 
in New York City. Warner A. Bouck 
of Albany presided. Chairman Cal 


Association held 


houn spoke on behalf of the Junior 
Bar Conference. - 

The Polk County (lowa 
Bar Association held its annual meet 
1942, 
Moines and elected the 
ficers: Hubert C. 
Frank W. Davis, vice president; 


Junio 


ing December 19, in Des 
following of 
Jones, president 
Ben 
C. Buckingham, secretary, and Het 
man Schweiker, treasurer. 

The Philadelphia Junior Bar Sec 
tion held its annual meeting on Janu- 
and elected the following of- 
ficers: chairman, Walter E. Alleson 
Robert A. Det- 


weiler, and secretary, Philip A. Bredy 


ary 6, 


dri; vice chairman, 


JUNIOR BAR NOTES 
WAR NOTES (Continued from page 83 


tral Division, it is held that one held 


by the United States Marshal under 


a commitment order based on his 
failure 


low al 


report for induction need not await 


to respond to orders of his 


Selective Service Board to 


actual induction before he may 


obtain a writ of habeas corpus to 
review the decision of the local board. 

In an action in quo warranto the 
Ohio 


one in military service does not hold 


Supreme Court of holds that 


i public office unless he is a com- 
missioned officer. 

At the regional conference of the 
New 


York, a resolution was adopted rec- 


American Bar Association in 


ommending to Congress provision 
for a form of power of attorney for 


persons in military service which 


would have universal validity if 


acknowledged before a military of 


ficer and would extend the right of 


the appointee to act until actual 
notice of the death of the grantor. 


The Toledo Bar Association has 
been complimented by the Distri 
Manager for OPA for its effecti 


cooperation in registration for sup 


gasoline allowanc« In 


plemental 


Missouri, the Stat association has 
constituted a committe 


OPA 


review of appeals from supplemen 


to coopel if 


with state attorneys in the 
gas rationing orders 


The Bar Association of the City of 


Boston is sponsoring a_ series of 
lectures on war statutes and regula 
tions. 

The Milwaukee Bar Association 


has reported against the promiscuous 


use ol printed forms of waivers of 
benefits under thi Soldiers’ and 
Sailors’ Civil Relief Act being offered 
for sale to banks in Wisconsin. 


Under the chairmanship of Samuel 
H. Platcow, the (¢ on War 
Work ol the Asso 


ciation is perfecting its organizatiot 


ommittec 
Connecticut Bai 
for the rendering of free legal ser 


ice to those in the armed forces. 
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letter to 


sident Morris sends 
Editor-in-Chief which is here re 

d ed: 
| HAVE read the splendid editori- 


s in the December issue of 


ssing the privilege and duty of the 


erican lawyer to bring home to 


his community an 


people of 


rstanding of the vital issues of 


wal 


lay we offer to the individual 


er, through a notice in the next 


of the JOURNAL, an opportunity 


yntribute in an organized effort 


ird an informed, united, alert 
\merica? 
\s you know the Public Informa 


n Program was inaugurated in 


38 by the Junior Bar Conference 


f the American B Association. 


The 
tirely through the 


Program has been operated 


spoken word— 


ough the medium of informative 


1 


cussion. Speakers have been pro 


led to numerous and varied civit 


nizations throughout the coun 


With the cooperation of broad 





ting companies and radio stations 


quent radio programs, both “live” 


d transcribed, have been given 


Forums and town meetings to con 


ler the problems of democracy and 
defense, have been sponsored and 
inized. The work of the Program 
is been carried on by state directors 
ited nation 


in each state of the 


ind some of its insula Pposs¢ ssions, 


ith local directors established in 
larger communities throughout 


The dit 


spective levels, secure spe aking en 


ch state. ctors, at then 
igements and provide speakers to 
Many tl 


esses and many hundreds of radio 


| them. yusands of ad 


roadcasts were delivered last year by 


speakers appearing under the 


ces of the Publi 


ram. 


aus 


Information Pro 


Demands of military service upon 


any members of the Junior Bar 


Conference of the American Bar 
adminis 


Public In 


\ssociation depleted the 
trative personne] of the 
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the 
(AMERICAN BAR ASSOCIATION JOURNAL 


formation Program at the very time 
that the impact of the war appeared 
to make the work of the Program 
even more important than it had 
been theretofore. Hence, the Asso- 
ciation last summer, made the Pro- 
eram a full Association activity. The 
original objectives were expanded to 
include the development of public 
studies and discussions of our histo- 
ry, our institutions, our American 
way of life, the issues of the war, the 
requirements of our national war 
effort, and our immediate and post 
war objectives. The Public Informa- 
tion Program is being operated as an 
medium designed to 
the 


information to 


educational 


bring to American people 


accurate serve aS a 
foundation and support for public 
opinion. Robert E. Freer, of Wash- 
ington, D. C., a the 
Federal Trade Commission, is Na- 


tional Director of the Program. 


member of 


Che coalescence of older members 
of the Bar in the work of the Pro- 
gram as directors and speakers, ena- 
bles the Association, in a degree 
than before, 


greatel to present to 


the American people authoritative 
discussions of the general meaning 
and particular operations of govern- 
ment by law. 

I am enclosing a copy of “Speak 
A Statement olf 
the Plans and Purposes of the Public 


Up For America! 


Information Program of the Amer- 
Ba 
may participate in our Program by 
communicating with Robert  E. 
Freer, National Director, 1002 Hill 
Washington, D. C. 
Grorce M. Morris 


ican Association.” Any lawyer 


Building, 


Washington, D. C. 


To the Editors: 
HAVE enjoyed being a 

| of the 

ment of dues for two years, and I 


member 
Association without pay- 
think it only a privilege to let you 
know, at this season of the year, how 
much I have appreciated the regular 
visits of the JOURNAL with its continu- 


LETTERS TO THE EDITORS 


ing contact with living law. Somehow 
after so long a time within the army 
the life without becomes a sort of in- 
tangible memory which even visits 
back to the old stamping ground do 


not make real. The constant re- 
minder of its problems and _ its 
achievements which you have so 
generously afforded through the 


months of service are a real help 
in keeping a grasp on home and the 
life we hope is ahead of us. 

And so I thank you kindly for 
what you have done and for the con- 
tinuing gift of membership. I hope 
with all of us who are temporarily 
absent that we may soon become 
once again active participants in all 
of your activities. 

Otto ZERWICK 


Office of the Inspector General 
8th Armored Division 
Ft. Knox, Kentucky. 


To the Editors: 
E have been wondering where 
the 
going and there has been a lot of 


law business has been 
blaming of administrative bodies for 
taking the business of the courts. 
However, there is one problem in 
this connection which 
should be stopped. 


could and 
Properly ana- 
lyzed, a good many government bur- 
eaus, for example, the OPA, are actu- 
ally engaged in the private practice 
of law. The citizen goes to them with 
his individual problem and obtains 
an opinion as to his rights and duties. 
o > * 

If immediate steps were taken by 
the American Bar Association to get 
the government to desist from these 
activities, we would be helping the 
war effort in that the government 
pay roll could be materially reduced. 
In addition to the financial element, 
the manpower problem would be 
aided to that extent. 

We would also be heading off the 
conversion of the honored profession 
to socialism. 


Rospert R. TROYER 
President, Omaha Bar Association 
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BAR 


Loutstana State Bar 
Association 


LeDOUX R. PROVOSTY 
President, Lovisiana State Bar Association 


T the 1942 annual meeting of the 
Louisiana State Bar Association, 

the following officers were elected: 
LeDoux R. Provosty, Alexandria, 
President; Sumter D. Marks, Jr., New 


JUBAL A. EARLY 


of a stage-driver” he declared, “All 
tailors who have ever worked for 
me up to the present time will testify 
to the fact that I have always been 
one of the most particular men about 
the cut and fit of my clothes among 
their customers,” though he added, 
somewhat plaintively “During the 
war I was almost constantly in camp 
or field, except when wounded, and 
I had no time to get new clothes 
if I had been able.” 

He was, as he admitted, 
what is called a popular man.” How- 
ever, those who came to know him 


“never 





ASSOCIATION NEWS 


Orleans, Vice President; and Harry 
B. Kelleher, New Orleans, Secretary- 
Treasurer. 


Utah State Bar 


HE twelfth annual meeting of 

the Utah State Bar was held 
December 4 and 5, 1942 at Salt Lake 
City. 

Reports were received from com- 
mittees appointed by the Bar Com- 
missioners at the suggestion of the 
Honorable Herbert B. Maw, Gov- 
ernor of the State of Utah, with 
regard to projects for the improve- 
ment of the administration of justice 
in Utah. A carefully prepared report 
of William D. Callister proposed the 
adoption of a system of county courts 
in place of the current justice of the 
peace system. A committee working 
under the direction of W. Q. Van 
Cott proposed legislation providing 
for the nonpartisan selection of the 
judiciary. Dean F. Brayton proposed 
legislation transferring to the Su- 
preme Court the power to provide 
rules of procedure for the courts of 
the state. The administrative law 
section, working under Richard L. 


(Continued from page 77) 


well—though they were not a nu- 
merous group—testify to a certain 
warmth and generosity that belied 
his cold demeanor. 

Intellectually he was a man of 
no mean endowments, with a mind 
that has been characterized as solid 
rather than brilliant, and fortified 
by a memory of unusual reten- 
tiveness. He was an_ intelligent 
observer of affairs and a discriminat- 
ing judge of men. One who knew 
him best—in war and in peace—has 
recorded that “he was the proudest 
spirited mortal I ever knew, the 





George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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Bird, Jr., proposed legislation creat 
ing an administrative court which 
should have exclusive jurisdiction to 
hear all appeals from the adminis 
trative agencies of the state. 
Principal were Dean 
William Green Hale, University of 


speakers 


Southern California, who for the 
second year was invited to discuss the 
new evidence code of the American 
Law Institute; the Honorable George 
Rossman, associate justice of the 
Supreme Court of Oregon, who cd 
livered the principal address on the 
subject of judicial administration 
Percy S. Morris, president of the 
Bar Association and O.P.A. 
price attorney, discussed ‘““The O.P.A 
and the Law.” 

Joseph E. Nelson of Spanish Fork 
was elected to serve as president of 
the Utah State Bar for 
term. Judge Melvin C. 
Logan was elected vice president. 
Marl D. Gibson of Price, Fred L 
Finlinson of Salt Lake City, and 
L. J. Holther of Ogden, were elected 
from their respective districts to the 
Board of Commissioners. 

D. Ray Owen, Jr. 


Editor, Utah Bar Bulletin 


Denvet 


his second 


Harris of 


strongest willed and the stoutest 
hearted” and, be it added, he was 
a man who was sincere, honest and 
truthful in all his ways of life. 

He The 
manner in which he exposed himseli 


was a brave soldier. 
to danger in the hour of combat and 
the risks he 
skirmish lines inspired many a pro- 
test from his men. It was justly said 
of him that “He believed in the 


maxim of Admiral Villaneuve, that 


incurred in visiting 


‘every captain is at his post who is 
in the hottest fire.’ ”’ 
He died on March 2, 1894, amid 


a people who had come to judge him 
with a far greater and truer measure j 


of justice than during those last 
desperate days of fighting in the 
Valley. In a memorial address de 
livered the same year before his old 
companion in arms, one who had 
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NOTICE BY BOARD OF ELECTIONS 


ved with him in the field and 
w him in the pursuits of peace, 
ured, “Virginia holds the dust 
any a faithful son, but not of 
who loved her more, who fought 


her better, or would have died 


her more willingly.’ 


Notice by the Board 
of Elections 


following states will elect a 


HI 
State Delegate for a _ three-yea! 


m in 1943: 

(Arkansas Nevada 
Colorado New Hampshire 
Delaware New York 
Georgia Ohio 

Idaho Oregon 

Indiana Rhode Island 


Louisiana Utah 

Maryland West Virginia 

Minnesota 

[he State of Louisiana will also 

ect a Delegate to fill a vacancy ex- 
piring at the adjournment of the 


1943 Annual Meeting 


Che 


ect a State Delegate to fill vacancies 


following jurisdictions will 


r the balance of the term in- 


cated: 


944 Annual Meeting 
945 Annual Meeting 
j Meetins 


y 
y 
y 
y 
Ss 
¥ 


Hawall 


Illinois 


New Mexico 944 Annual Meetins 
Vermont Meeting 


4 


l 

] 
Massachusetts 1944 Annual 

l 

l 


944 Annual 


Nominating petitions for all State 
elected in 1943 must 
filed with the Board of 


yt later than March 25, 1943. Forms 


Delegates to be 
Elections 
© nominating petitions for the 
hree-year term, and separate forms 
for nominating petitions to fill va 


incies, may be obtained from the 
headquarters of the American Bar 
1140 North 


In order to be time- 


\ssociation, Dearborn 
Street, Chicago 
nominating petitions must actual 


be received at tl 


ie headquarters of 
the close of 


on March 25, 


the Association before 
uusiness at 5:00 P. M 
943 


Attention is called to Section 5, 
Article V, 


provides 


of the Constitution, which 
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Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, 
hereinafter provided, a signed petition 
(which may be in parts), nominating 
a candidate for the office of State 
Delegate for and from such State (or 


constituted as 


the territorial group) . 


Unless the person signing the pe- 
tition is actually a member of the 
American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a typewrit- 
ten list of the names and addresses 
of the signers as they appear upon 


the petition. 


Nominating petitions will be pub- 


lished in the next succeeding is- 


sue of the AMERICAN Bar Associa- 
rION JOURNAL which goes to press 
after the receipt of the petition. 
Additional signatures received after 
a petition has been published will 
not be printed in the JOURNAL. 
Special notice is hereby given that 
no more than fifty names of signers 


to any petition will be published. 


Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their elec- 


tion. 


Board of Elections 


Epwarp T. Faircuitp, Chairman 


WiLLtiAM P. MacCrackENn 


LAURENT K. VARNUM 


BUSINESS NEED NOT 
“FLY BLIND” 


Our services 


chart a safe 
course through 
problems in- 
volving utility 
regulation, 
court testimony. 


The AMERICAN 
APPRAISAL Company 


4 
WVCONSULTANTS IN PROPERTY E 








THE LAWYER'S LIBRARY 
by Sam G. Greenwood 
Something new and different. Entertaining! 
Informative! Humorous! Price only $3.00 
NATIONAL LAW LIBRARY 
APPRAISAL ASSOCIATION 


538 S$. Dearborn, Chicago, Wab. 5252 








May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 




















the 
**professional”’ air 
of your leather belongings 


preserves 


Your book bindings, brief cases, golf 
bags, leather upholstery even your 
shoes, will look better and last longer 
when treated regularly with LEXOL, the 
self-penetrating leather conditioner. 
LEXOL is easily applied, will not catch 
dirt or harm the finish; LEXOL takes 
any polish. 
A pint, at $1.00, treats about 100 bindings, 
a gallon, at $4.00, treats about 800 
Sold by book concerns, luggage, shoe and 
department stores; or order from us 
THE MARTIN DENNIS COMPANY 
895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 














Forgeries T ypewriting 


J. Vreeland Haring 
Bus. Phone, BArclay 7-8778 





HANDWRITING EXPERTS 
FOR 50 YEARS 
Anonymous Letters 
Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—S$3.50 
15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 


Paper Ink Pencil 


J. Howard Haring 
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BOOKS 
INTER-AMERICAN BAR ASSOCIATION 
Constitution, By-Laws, Proceedings concerning 
Organization and Havana Conference. Full cloth 
450 pages. English or Spanish text $3.00; set 





$5.00. Limited edition. Send 
Roy VALLANCE Secretary-Genera 
tuilding, Washington, D 


1 
rder to WILLIAM 
7 Soutl 


herr 


INTERFERENCE A PIONEER 


I reports a gest. still the mass 


SHAW ON 

Possessing al 
of Interference ( 
revealed in this volume 
PustisHinc Company, 





10 deli 


Muncie : Indiana 


AMERICAN AND ENGLISH ANNOTATED 

cases, L. R. A., American Decisions, American 
Reports, American State Reports, California, New 
York, Massachusetts, Michigan and several other 
state reports. A large list of texts, various digests, 
statutes, session laws, etc. Write for complete list. 
Tre Deminc Investment Company, Oswego, 
Kansas 


BUY ENTIRE LAW 

also fine libraries of 
calculated to appeal to scholarly lawyers. Our 
buying proposition has been found singularly 
attractive by those who prefer selling everything 
at wholesale rates in one pleasant transaction 
Correspondence (regarded as confidential) invited 
Prompt responses. Craitor’s Boox Store, Baton 


WE LIBRARIES IN 
bulk, general interest 


Rouge, Louisiana 

UNITED STATES GOVERNMENT PUBLI 
cations at regular Government prices. No de 

posit_Immediate Service—Write National Law 

Boox Company, 1110—13th St. N. W., Washing 

ton. D. C 


LAW OFFICE ORGANIZATION BY REGI 

nald Heber Smith. A complete book on neces 
sary essentials for all attorneys. Reprint of four 
articles from May, June, July, August, 1940 
issues. rice 25c A B. A TOURNAI 114 
North Dearborn St.. Chicag Dept. C 


USED LAW BOOKS FOR SALE TENNES 


R « sts; United St 


Report 
Reports, code Ry ‘Gigeste: Corpus Juris; Cye; 
Ruling Case Law; Text Books. For list address 
H. VanDeventer. 2900 Connecticut A 
N. W., Washington, D. C 





RATES 
10 cents per word for each inser- 
tion; minimum charge $1.20 payable 
in advance. 
the 15th of the 


Copy should reach us by 
month preceding 


month of issue. 











BOOKS 


DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. G 
Guyer, Inc., 901 Market Street, Wilmington, Del. 


USED LAW BOOKS BOUGHT 


AND SOLD. 


State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boyie 


cord Bldg. Oklahoma City, Okla 


WHEN YOU HAVE A DOCU MENT PROB 

lem of any kind send for “Questioned Docu 
ments, Second Edition,” 736 Pages, 340 Illustra 
tions. $10.00 Delivered. Atsert S. Ossporn, 233 


Broadway, New York City 


LAW BOOKS BOUGHT AND SOLD: Complete 
libraries and single sets. Crark Boarpman C< 


Lrp., 11 Park Place, New York City. 

LOWEST PRICES — USED LAW BOOKS 
complete stock on hand, sets and texts—Law 

Libraries appraised and bought Nationa, Law 


LisRARY APPRAISAL Assn., 538 S. Dearborn St., 


Chicago, III 


FIRST EDITIONS: UNITED STATES AND 

Illinois Supreme Court Reports—complete set. 
Rare historical and legal documents. J. J. Berman, 
1816 South Avers Ave., Chicago. 





MISCELLANEOUS 
REBINDING: WE BIND MAGAZINES, OI 
books, Bibles, hymnals. Heckman ieee 
— G, North Manchester, Indiana 


COMMISSION EXPIRE 


SOON? QUALITY 
3-line Union-made Notary’s stamp $1 
( 


Ss 








paid. Georce Reinuarpt, 2295 Grand Con 

Bronx, N. Y 

CONNECTION WANTE cD THE WAR HAS 
changed my world; I seek a new connect 





preferably west coast; financial factor not 
mount. In prac tic e years experience 
federal practice, district and appeal; defenss 
personal injury for casualty and transporta 
companies; private mur corporat 
insurance; commission practice; legal resea 
etc. Box G. L. V 40 N. Dearborn St. Chi 
Illinois 
LAWYERS KEEP FULL DETAILS 
your work by the latest simple, easy met 
Complete set $6.95 Sample forms on re 


ALL-IN ONE 
Angeles, Cal 


SYSTEMS 431 Wall 


street 


HANDWRITING EXPERTS 


NERNBERG, M. A. More than _ twenty-years 
experienced examiner of disputed documents 
and detector of forgery. Typewriting identifica 


tion. Formerly specially employed by United States 
Government as handwriting expert in cases in 
volving handwriting. 903 Law & Finance Bldg 
Pittsburgh, Pa. 


EDWARD OSCAR HEINRICH, B. S&S. 2 
California Street, San rancisco. For add 
tional information see MARTINDALE- Hussert Law 





Directory, San Francisco listings 
ROBES 
JUDICIAL ROBES—CUSTOM TAILORED 


the best of their kind—satisfaction 
catalog No. 41 sent 


i mm request 
Simon, Inc., 7-9 West 36 St 


guaranteed 
McCartny & 
New York, N. ¥ 





paper, of: 


Orders from 28 States already filled Jor— 


A collection—twelve in all—of photographic reproductions, on art portrait 





Marshall; 





Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Ellsworth; painting by Peale of John 
engraving of Roger B. Taney; photographs by the famous | 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Hughes, Melville W. Fuller, Edward Douglass White, William Howard 
Taft and Harlan F. Stone. 








Each 





picture is designed for framing and would greatly enhance 
attractiveness of your law office, or library. 


ee 2 re 
Individual Prints 


American Bar Association Journal 
1140 N. Dearborn Street — 


$7.50 
1.00 


Chicago, Illinois 
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FOR VICTORY TODAY 
SINESS TOMORROW 


Get This Flag Flying Now! 


This War Savings Flag which flies today 
over companies, large and small, all across 
the land means business. It means, first, 
that 10% 


Z of the company’s gross pay roll is 
being invested in War Bonds by the workers 


voluntarily. 


It also means that the employees of all these 
companies are doing their part for Victory 
... by helping to buy the guns, tanks, and 
planes that America and her allies must have 


to win. 


It means that billions of dollars are being 
diverted from “bidding” for the constantly 
shrinking stock of goods available, thus put- 
ting a brake on inflation. And it means that 
billions of dollars will be held in readiness 


for post-war readjustment. 


Save With 





Think what 10% of the national income, 
saved in War Bonds now, month after month, 
can buy when the war ends! 


For Victory today ... and prosperity tomor- 
row, keep the War Bond Pay-roll Savings 
Plan rolling in your firm. Get that flag fly- 
ing now! Your State War Savings Staff Ad- 
ministrator will gladly explain how you may 


do so. 


If your firm has not already installed the Pay- 
roll Savings Plan, now is the time to do so. 
For full details, plus samples of result-getting 
literature and promotional helps, write or 
wire: War Savings Staff, Section F, Treasury 
Department, 709 Twelfth Street NW., 
Washington, D. C. 


War Savings Bonds 




















Memorandum 


The American Law Book Company 


TO: The Bar of America 


SUBJECT: C.J.S.—A complete Local, Interstate, Federal 
and United States Supreme Court Encyclopedia 


of the Law. 


| fr 
nore necessary than ever betore 


that lawyers 
" rc . i? 
ommand the means of answering any question 


which may arise. 


Federal government in everyday 
sons, corporations and businesses gener 
expanding and will continue to expand. 

t Interstate and Federal nature become more 


probiems. 


SYSTEM answers this need completely and 
lt is the and provides the 
Through the 


an Wi 1IaY APise. 


egal questi 
LOCAL encyclo 


CM a lawyer has 
ia—a complete 


S. SUPREME 


CORPUS JURIS SECUNDUM 


THE AMERICAN LAW BOOK COMPANY 
New York 


Brooklyn 


ae : eee University Law g 
rossiecy, Esq., Se 
Chicago, Ill. “it 











